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i WW, 2 0 M1 ſter of bis Liberty, till he 
| had Forfeited 2 by the 
Breach of ſome Law, and been Convited 
thereof by the * of his Peers, 
: before 
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Before Cunpetent Judges, and on Reſtraint 


5 Perſon, to be Relieved by Habeas 
rpus, where the Crime was Bailable, 
till be could be brought to ſuch a Trial; 
When this Golden Rule 15 broke through, 
our Liberties are Precarious, to any Power, 
that hath Force ſufficient, to attempt an 
Arbitrary Authority. 


IHE High Court of Parliament is the 


Subjects Refuge under Exorbitant Op- 
preſſions, and this Honourable Houſe the 
Place, WJCre Complaints from the Com- 
7101S AVC moſt pro crly Lodo ed ; without 


whoſe Aid, Uſurpattons may by Time gain 


ſuch a Strength, as to. pretend a Right, 


Grounded on Preſcription. 

AS an tnſtance whereof, J humbly 
lay before you the preſent Caſe. 

IEE Houſe of Lords have ſo far 
Extended their Jurisdiction, as to make 


an Order, to Jrpriſon the Jul ect after | 
a Prorogation, during their Pleaſures, 
aud the Judoes Have re fufed to Adwnt the 
Pri ſauer to be Bailed, only becanſe he is 
Detained by their Lordſhups Order, with- 
out permuttang the Lepality thereof to be 

\ | Aqued; 
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Argued; And hom far this differs from 
an Arbitrary Power in the One, and a 
Confirmation of it by the Other, is bum- 
bly ſubmitted to your Wijdoms. 

ASI am the Firſt, on whom this 
Unlimited Jurisdidhion hath been Excr- 
caſed, and have been thereby Detamed a 
Cloſe Priſoner ever ſiuce the 'l welfth day 
of July laſt, under Iron Bars and Bolts, 
with as much ſeverity as if 1 had been 
Commutted for Felony or 1reaſon, Shackles 
only excepted, ſo it hath given me an Op- 
u to conſider, what Right the 

rds have to ſuch a Power, and what 
"_ the Judges had to confirm it. 

1 do not pretend 0 offer any Thing 40 
this Honourable Houſe, which may not 
fall infinitely ſhort of your own Knowledge, 
being my ſelf not Bred to the Law, and 


by a long and cloſe Confinement, in the Out- 


Skirts of the City, deprived of all C- 


verſation ; But I thought it my Duty to 
lay this Caſe before you, that ſo this newly 
Aſſumed Power, might not take Root, and 
grow uponthe Nation, without your Know- 
ledge, and to ſubmit to your Wiſdoms, 


nw 


The DEDICATION. 
how far it may in Iime Affect the whole 
Communalty of England, by Subjecling 


their Liberties to a Peerage, who by 


Magna Charta have no Authority over 
them. | 


J am, 
with all Dutiful Reſpect, 


Tour Honours 


moſt Obedient Servant 


Jonn Carr. 


OF THE 


COMMONS 


Parliament Aſſembled, ec. 


/ 


Fr T hath always been the Care of 

our Wiſe Anceſtors, and is now 
the Happineſs of us their Poſte- 
rity, to ſecure the Liberties and 
Properties of the Feople, from 
all Encroachments endeavoured to be made 
upon them, by any Perſons whatſoever, as 
appears by their ſeveral Struggles in former 
Ages, which have been Juſtified by ſucceeding 
Parliaments, and attended with Declarations, 
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that the Things contended for, were their 
Juſt Inheritances, by the Fundamtal Cow 
ſtitutions of this Kingdom, whereby Force, 
and the Right every Man had to defend him- 
ſelf, being given up to the Society, the 
whole Body became Security for the Rights 
of particular Perſons, puniſhing Offenders 
by Laws agreed on, without Publick Diſ- 
orders, or Private Revenges ; And therefore 
Courts of Juitice were appointed, of ſeveral 
Superiorities, with Appeals from the One 
to the Other, that ſo the Subject which was 
grieved, might not fail of Relief, whereof 
the moſt Supream 1s the High Court of Par- 
liament; of which the Lord Chief Juſtice 
Coke ſaith, {i Antiquitatem Spebtes, eft Ve- 
tuſt;fſima, 4 Dignitatem, eſt Honoratiffima, 
fe Furisdi&ionem, eft Capaciſſima. 

I ſhall not enter upon the Antiquity of 


that moſt Honourable Court, nor the ſeveral | 


Names by which it has paſt before the Reign 
of King JOHN; only ſhall take notice 
of what Ingulphus, who Died before the 
Year 1109, faith of it, viz. Rex Eldredus 
convocavit Mapnates, Epiſcopos,. Proceres, 
Opt imates, ad Tractandum de Publicis 
Negotiis Repni ;, And it appears that the 
Antient Treatiſe de Modo Tenendi Parlia- 
meèentum Was long before the Conquelt ; for it 
was Rehearſed and Declared at that Time 
before the Conqueror, and He held a Par- 
liament accordingly. 


B U Tr 


Liberti . 


Bu T ſucceeding Kings, aiming at Un- 
limited Power, and being Hl adviſed, by 
ſuch as hoped to raiſe themſelves on the De- 
ſtruction of the Conftitution, (Parliaments 
being held Twice a Year) convening their 
Favourites, and giving to them the Name and 
Authority of a Parliament, occaſioned great 
Troubles, till the Metheds of calling together 
that Supream Aſſembly, were agreed and 
ſettled with King Jo H N, in a great Coas 
vention of the People, by ſending forth his 
Letters of Summons ta each of the Great 
Men, and his Wries to the feveral Counties, 
Cities and Burroughs, directing them to Elect 
ſuch as ſhould Repreſent them in the Enſuing 
Parliament; who from thoſe Writs, and the 
Elections made thereon, have ever fince been 
called, the Knights, Citizens and Burgeſſes, 
and have made up One of the Eſtates there- 
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THESE being thus Aſſembled are the 
High Court of Parliament; wherein the 
King Sits in his Royal Capacity; the Lords 
Spiritual and Temporal in Reſpect of their 
Dignities, and the Barronnies they hold from 
Him; and the Commons are Repreſented by 
their ſeveral Elections. 

B u T it is to be Noted, that not every 
ane who held Lands from the King by the 
Service of Barony, did thereby become 
2 Lord of Parliament, unleſs He was. alſo 
called up by Writ; For Galphridus Cornwall 
tenet Manoriam ds Burford, de Rege per 
Servitium Baronie, and yet none of thoſe 
B 2 | Barons 


The Nights and 


Barons have Sat as Lords of Parliament, by 
Virtue of that Tenure, | 

THE Confuſions that aroſe in the Reign 
of King] oO H N, were not fully Settled 

:fore his Death, when He vas ſucceeded 
by h's Son King HE NR Y the Third, 
being then Under-Age ; Who in the Ninth 
Year of his Reign, granted the Great Char- 
ter, which was. Eſtabliſhed by Authority of 
Barl:ament, But ſoon after, growing uneaſy 
at whit He had done, on the Adviſe of 
Hubert di Burgo his Chief Juſtice, that he 
12/7ht avoid it, foraſmuch as He was within 
Age when it was Granted, in a Council 
held at Oxford in the Eleventh Year of His 
Reign, being then of full Age, he Cancelled 
the ſame, and as a Mark of his Favour to 
his Chief Fuſtice, Created him Earl of 
Rent; But he had {mall Enjoyment of his 
Ill goten Honour, for being Juſtly Proſe- 
cuted, he was in Open Parliament Senten- 
ced by his Peers, and Degraded from his 
Dignity, the King Confirming the Judg- 
ment; And the ſaid Charter hath been ſince 
Confirmed, by Forty particular Statutes, 
made in the Re1gns of ſuceeding Kings, be- 
ſides ſeveral others for its Explanation ; 
many whereof were Strengthned by the 
Cenſures and Exerations of the Church, 
which had very great Power in thoſe Days, 
Thundering out Excommunications againſt 
the Infringers of it; and it muſt be allowed, 
That the Prelates thereof, notwithſtanding 
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Liberties. 

the Dependance they had on a Foreign State, 
ſtood very much for the Liberties of the 
People, and in Controverſies relating to 
them, added ſuch a Weight, as has been 
Inſtrumental, towards the Securing, and 
Conveighing them down, to ſucceeding Ge- 
nerations; And the Statute of the 25th Edw, 
primi, Chap. 2. That Judgments given 
againſt the ſaid Charter, and contrary to the 
Points thereof, ſhall be undone, and holden 
for Naught ; and by the Statute 42 Edw. 
3. Chap. 1. It is alſo Enacted, That all 
Statutes made againſt it ſhould be Void. 

No R ought the Obſervations of the Lord 
Chief Juſtice Coke, touching the Cancelling 
this Charter by the King, on the Reaſons Of- 
fered by his Chief Juſtice, ever to be rorgot- 
ten, viz. That tho' Judgments in the King's 
Courts are of High Regard in Law, and 
Judicia are accounted as Frris-difta, yet 
Hubert de Burgo groſly erred in his Advice; 
(1,) For that a King cannot avoid his Char- 
ter, albeit He make it when He is within 
Age, for, in Reſpect of his Royal and Po- 
litical Capacity as King, the Law adjudg- 
eth him of full Age, (2.) Being done by 
Authority of Parliament, and Enrolled of 
Record, it was Strange that any Man 
ſhould think the King could Avoid it, in 


Reſpe& He was within Age, (3.) It was to 


no End to Cancel one, where there were 
ſo many; or to have Cancelled all, when it 
was of Record in the Parliament Roll; or to 
3 B 3 have 
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have Cancelled the Roll and all, when it 
was for the maſt part, Declaritory of the 


Antient Common Laws of ENO LAN , 
to the Obſervation and Keeping whereof, 


the King was bound and Sworn. 

By this Charter, the Liberties and 
Properties of the People are Secured, and 
that, not only againſt the King, but alfo 
againſt the Invaſions of each other; Nurs 
liber Homo Capiatur vel 1 * onatur, &c. 
niſi per Legale Fudicium Parium ſuorum, 
uel per Legem Terre, That is, By the Com- 


mon Law, Statute Law, or the Cuſtom of 


ENGLAND; And the Liberty of a 
Man's Perſon hath the firſt place, becauſe it 
is moſt Pretious to him, which was nat to 
be deſtroyed, but by the Judgment of his 
Peers, | 

Tu E Subjects of this Kingdom are di- 
vided into Two Sorts of Peerages, the No- 
biles Superiores, and the Nohiles Inferiores ; 
under the Firſt are comprehended, the Queen 
Confort and Queen Dowager, the Lord's 
Temporal, their Peereſſes and Dowagers, 
except where they forfeit by Second Mar- 
riages, wherein this Diſtinction hath been 
taken, that if the Dowager be Noble by 
Birth, tho* She Marry again under the De- 
gree of Nobility, She ſhall not loofe her 
Dignity ; but if She become Noble only by 
Marriage, and afterwards Marry under that 
Degree, She looſeth it; for the Dignity be- 
ing at firſt obtained by Marriage, it * 
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Liberties, 
loſt the ſame way; under the Second, Knights 
and Gentlemen are-comprehended, and with 
them, all the Commons of ENO LAND, 
. tho' they differ in Degrees; each of which 
Orders muſt be tryed by their own Peers in 
all Matters Criminal, for Magna Charta 
extendeth only to ſuch Suits, wherein the 
King is concerned; But the Biſhops, tho“ 
Lords of Parliament, are tryed by the 
Commons. 

Tux Name of the High Court of Par- 
liament doth not belong to either Houſe 
ſeparately nor to both Houſes conjunctly, 
without the King, but to them altogether ; 
Ro whom, — * 2 either 
to the making New Laws, or Explaining 
ſuch as 8 before, and all Complaints 
from the Subjects, of what Nature ſoever, 
were in Antient Times brought, being the 
Supream Court of Judicature; The Autho- 
rity of whoſe Records and Rolk, - have 
been always ughly Extolled, and are of 
* Credit, a cellent Uſe, Reporting 
the Ads, Judgments and Reſolutions of that 
Higheſt - Lord Chief Juſtice Coke 
ad. Inſt. | 

TE Lords and Commons at firſt Sat 
together, and the Latter, having no conti- 
tinual Speaker, after Conſultations had among 
themſelves, agreed on ſuch as had greateſt 
Aptitude, to deliver their Reſolutions which 
bringing great Delays, the Houſes divided, 
and the ſureſt Mark pf the Time 1 - — 

iviſion 


The Rights and 
Diviſion is, when the Houſe of Commons at 
the firſt had a continual Speaker, as it hath 
at this Day; In the 8th Hen. 4. an AQ 
paſſed n dir Sol the Succeſſion of the Crown, 


and then Sir ohn Tebitot was their Speaker. 
th Inſt, 


THE Diviſion of the Houſes, being only 


for conveniency, could not alter or leſſen the 
Rights of either, but gave better opportuni- 
ty to each for Debating by themſelves, ſuch 
Matters as came before them; and as the 
Acts and Judgments of the whole Body inone 
Houſe, when Affirmed by the King, were 
called the Acts and Judgments of the Parli- 
ament, It is worth Enquiry, whither by the 
Diviſion, either Houſe hath Joſt any of its 
Rights. 

THE Lords in their Addreſs to the late 
Queen, dated the 14th March 1704, which 


is Printed and Publiſhed by their Order, 


have taken Notice of ſeveral Proteſtations 
made by the Houſe of Commons, againſt 
their Aſſuming to themſelves the Sole Right 
of Judicature, both in Writs of Error, and 
Hearing Appeals, and alfo againſt the Man- 
ner in which it had been Exerciſed ; and of 
their Aſſerting, That by the Conſtitution, 
the Judicature in the laſt Reſort was in the 
ſame Hands with the Legiſlature, p. 8, 11, 
I2, 14. 16. whereby it appears, that theſe 
Diſputes have been long carried on between 
both Houſes, in their Conferences, but were 
never made Publick, till they were pleaſed 

| to 


9D. ca e by opn ed ny ed 


.S. S RK NS = yg RA 


2. 


Liberties 
to take Notice of them in this Addreſs; which 
could not be done with any other Intention, 
then that all the Commons of England, who 
being Repreſented in that Houle, are Inte- 
refted in the Diſpute, might conlider the Rea- 
ſons offered on either Side; for the Printing 


and Publiſhing of that Addreſs is of the ſame 
Nature with the Printing and Publiſhing the 
Votes of the Houſe of Commons, Signed 
by their Speaker, whereof the Lord's are 
Meas to ſay, p. 16. that if they think it 
Regular to Print and Publiſh them, the Lord's 
will always think it Regular to take Notice, 
and make uſe of them, as they ſee Occaſion. 
THE 3 uſed by the Commons 
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Houſe of Commons, deſtroyed the Church 
| | C and 
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and Monarchy, as well as the Houſe of Lord's, 
 T Ho' no private Perſon may preſume to 
give his Jugdment in a diſpute of this Nature 
between the Iwo Houſes, yet the Rights of the 
Houſe of Commons, being for the Advantage 
ol all that are Repreſented by them, and which 
they cannot give up, or ſuffer to be Leſſened, 
without a manifeſt Injury to the whole Bo- 
dy of the Commons, it cannot be taken ill, 
that any Member of that Body, ſhould offer 
his. Thoughts thereon, together with the 
Reaſons that Guide him, | 

I T is certain, that if the Dernier Reſort 
of Judicature ſhould be in either Houſe, ex- 
cluſive of the Other, the Liberties and Pro- 
perties of the Subject muſt depend upon that 
Hquſe, the Power and Life gf the Law de- 
pending upon its Expoſition, Py 

B u T becauſe the Lord's have ſo ſtreny; 
ouſly Aſſerted, that this Power lies ſolely in 
their Houſe, it will not be amiſs, to endeayour 
a Diſcovery, how it ſtood when both Houſes 
fat together, and in what manner it hath been 
Exerciſed, ſince they fat aſſunder. 

As to the Firſt, there is Reaſon to ap- 
prehend from the Statutum Hibernie made 
14th H. 3. that either both, or neither of 
them, had then a hand in that ſort of Judi- 
cature; the Caſe was thus, the Judges of 
Ireland, conceiving a doubt concerning In- 
heritances devolved to Siſters, viz. whither 
the younger Siſters ought to hold of the Elder 
Siſter, and do Homage unto her for their 

Portions, 
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Portions, or of the chief Lord, and do Ho- 


mage unto him, Girald Fitzmorris, the then 
Lord Juſtice of Ireland, diſpatched Meſſen- 


gers to the Ling in England, to know what 


was the Common Law in that Cafe; which 
Point is in that Statute ſaid to be ſettled by 
the King himſelf ; and yet it cannot be ſup- 
poſed to be done otherwiſe then 1n full. Par- 
lament, becauſe it is called a Statute; and 
he that will take any Pains to peruſe the 
Statute Book, will tee under what Variet 

of Names, Acts of Parliament paſt in thoſe 


Days; ſometimes in the Name of the King 


only; ſometimes of the King and Great Men; 
ſometimes of the King and his Council; ſome- 
times of the King and his Common Council; 
and ſometimes of neither; whereof I will 
give ſome Inſtances. 

THE Great Charters are only in the 
King's Name, H-nry by the Grace of God 
of England, &c. In the Statute of Merton 
20th H. 3. it is ſaid, it was provided in the 
Court of our Sovereign Lord the King, &c. 
In the Statute of Bigamy 4th Edward primi, 
it is ſaid, in the e ce of certain Reverend 
Fathers, Biſhops of England, and others of the 
King's Council, &c. In the Statute of Glorce- 


ter, 6th Edward primi, it is ſaid, our Sove- 


reign Lord the King, for the Amendment of 
the Land, G c. In the Statute of Weſtminſter, 
13th Edward primi, it is ſaid, Our Lord the 
King in his Parliament, c. and in the 
Statute 21 Edward __ De its-qui ponen- 

i 


” - 
2 di 
— 26 3 


11 


12 T be Rights and 


di ſunt in Aſſelſis, it is ſaid, de Commun? 
Conxilio ejusdem Regni Statuerimus, &c. 

B u T about the 20th Edward primi, 
Anno 1292. it appears by the Statute Book, 
that there were Three Cauſes heard in Par- 
liament, and Judgments given thereon, which 
are there ſet forth at large, together with the 
Pleadings, and the Reaſons given for the 
Judgments, whereof I thall here ſet down 
only the Titles. 


Tux Firſt is called the Plea of Land, the 
Tenant Voucheth, the Demandant Countet- 
pleadeth. 


Judgment. THE King by his Council hath 
Ordained, c. 

TA E Second is, "Tenant for Life com- 
mitteth Waſt, he in Reverſion brought an 
Action of Waſt, and Dyeth Before Judgment; 
his Heir brought an Action for the ſame. 


halves PRE King in his full Parliament, 
by a General Council, Ordained, the 
Heir ſhall have the Recovery by a 
Writ of Waſt, &c. 


TAE Third is, Whether a Stranger 
coming in by Collateral Title, not Party to 
the Suit ſhall be-recerved. 


Judgment. TH E King in his full Parliament, and 
dy his Common- Council hath Or- 


AND 
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Liberties. 
A d indeed that whole Reign, and the 
Two next that followed it, are full of 
Judgments given in Parliament, relating to 
the Expoſition of the Laws; till in the 14th 
Edward 3d. becauſe thoſe private Cauſes took 
up much Time, an Act paſt Chap. 5. directing 
how Delays in Judgment in other Courts 
ſhould be Redreſſed in Parliament, whereof 
I will give an Abſtract, vis. 

BECAUSE Miſchiefs had happened 
in the divers Courts of Chancery, King's- 
Bench, Common-Pleas and Exchequer, that 
Judgments had beer delayed, ſometimes by 
difficulties, and ſometimes by divers Opinions 
among the Juſtices, therefore it was Enacted, 
that at every Parliament, there fhould be 
choſen, One Prelate, Two Earls, and Two 
Barons, who ſhould be Commiſhonated by 
the King, to hear the Complaints of Petiti- 
oners, and to cauſe the Records and Proceſles 
to be brought before them, and that the 
Juſtices ſhould attend them, and on conſul- 
tation with the ſaid Lord Chancellor and 
Juſtices, they ſhould proceed to Judgment, 


which ſhould be Remanded into the Court 


where the Plea was, and there Judgment 
ſhould be given accotdingly ; but if the diffi- 
culty was ſo great, that it could not be 
Determined without the Aſſent of Parha- 
ment, then the ſaid Tenor or Tenors ſhould 
be by them brought into the next Parliament, 
and there ſhould be a final accord taken, what 
Judgment: ought to be given in the Calc. 
1 C3- Now 


14 
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Nov thoſe Words (the Aſſent of Farli- 
ament) leave no Room for any other Inter- 
pretation, but that the Judgment was to be 

iven by the whole Parliament; at which 
Time both Houſes ſat together. 

I T was Petitioned in Parliament, Anno 

51. Edward 3d. No. 27. That ſuch as owe 


the King, may upon their Accounts be allow- 


ed of all ſuch Loans, as be due unto them, 


or to any of their Anceſtors, whereunto the 
King anſwered, The Treaſurer and Barons 
_ make Allowance of due Debts. 4th 
Inſt, 

IN the Parliament 13th R. 2. Rot. Parl. 
No. 30. the Commons Petitioned the King, 
that neither the Chancellor, nor other Coun- 
cellor, do make any Order againſt the Com- 
mon-Law ; nor that any Judgment be given 
without Proceſs of Law ; whereto the King's 
Anſwer was, the Uſages heretofore ſhall 
ſtand, ſo as the King's Royalty be favcd. 
4th Inſt. 

THE Ss E ſeem to be Expoſitions of the 
Common-Law, made in full Parliament; 
and tho? it be ſaid, *twas done on the Petiti- 
ons of the Commons, many of the Laws in 
thoſe days paſt under that Name, which 
differs very little from the Stile now uſed by 
both Houſes, (viz, may it pleaſe your Ma- 
jeſty, that it may be Enacted) which doth 


_ uſually proceed the Enacting Clauſes; and 


the difference between an Act of Parliament 


and a Roll of Parliament ſeems to be this, the 
Firſt 


Liberties, 
Firſt was the making New Laws, or Repea- 


ling the Old, which was done by the Par- 


liament in their Legiſlative Capacity, the 
other was the Expoſition of Laws already 
made, or Directions in relation to their bet- 


ter Execution, which they did in their Ju- 


dicial Capacity; I take the Petition of Right, 
and even Magna Charta itſelf, tho' they be 
both called Acts of Parliament, to be only 
Declarations: and Expoſitions of the Com- 
mon Law, and the Word Petition Imports 
their Conſent to the Things Enacted, or 
Declared, 

I will next confider how this Power of 
Judicature hath been Exerciſed, ſince the 
Houſes ſat aſſunder. nt 

AF TE R the Diviſion of the Two Hou- 
ſes, each ſet up particular Jurisdictions, for 
the better Regulating their own Houſe, and 
Puniſhing Offences that might be offer'd from 
abroad, but their Orders cantinued in Force, 
no longer then the Seſſions laſted. 

THE Lord Chief Juſtice Coke ſaith, that 
the Lord's in their Houſe have a Power of 
1 and the Commons in tlieir Houſe 

ave a Power of Judicature, and both Houſes 
together have a Power of Judicature z and 
proceeds to ſeveral Inſtances of the Houſe of 
Commons. 4th Inſt, 

Thomas Long gave Four Pounds to the 
Mayor of Weſtbry to be Elected Burgeſs, 
and he was Elected; the Mayor was judged 
In the Houſe of Commons to be * 

an 
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and Fin'd, Secundum Legem &. Conſuetudi- 

nem Parliamenti, and Long was removed. 
Arthur Hall, a Member of the Houſe, 
for diſcovering the Conferences of the Houſe, 
&. was adjudged to be committed to the 
Tower, and Fined Five Hundred Pounds, 

and Expell'd the Houſe. 
Muncton Struck William Fohnfon, a 
Member returned in Chancery, for which he 
was adjudg'd by the Houſe to the Tower. 
Bu i itdoth not appear there was any other 
way of Recovering their Fines, ſave thoſe of 
the Courts in Weſtminſter-Hall; for I find 
that ohn Savage, having Wounded Richard 
Cheader, Eſq; Servant to Sir Thomas Brook, 
one of the Knights choſen for the County 
of Somerſet, during the Sitting of the Houſe, 
an Act was made 5th H. 4. Chap. 6. for his 
Puniſhment, viz. that he ſhould yield him- 
ſeff in Three Months into the King's-Bench, 
or be Attainted of the ſaid Deed, and pay 
to the Party grieved double Damages, to be 


Taxed by the Judges, and to be Fined at the 


King's Will; and that this ſhould be done 
for the time ro come in the like Caſe ; and: 
I alfo find by a latter Statute, made the 11th 
H. 6. we 11. the ſame Puniſhment In- 
flicted on ſuch as ſhall make an Aſſault on. 
any that come to the Parliament; and yet 
the Clerks Book of the Houſe of Commons, 
and the entries made therein, are by the 
Statute 6. H. 8, Chap. 16. called a Record. 
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KING Charles the Firſt had during the 
Time of Parliament committed the Earl of 
Arundale to the Tower, the Lord's were 
highly difcontented thereat, and after Applica- 
tion made for his Releaſe, but being del ayed, 
agreed that all Buſineſs fhould ceafe, ſave 
that of the Earl of Arundale, concerning the 
Priviledge of the Houſe ; and on the 8th 
June 1626, the King diſcharged him. 
Ruſh, | | 
fl N the ſame King's Reign, there was a 
Caſe much of the like Nature in the Houfe 
of Commons, when the Houſe agreed, that 
the Judicature of Words ſpoken in the Houfe 
by any Member thereof, Pegel to them; 
and tliey have ſince Exerciſed it upon many 
Occafions, oh 

F H E Lord's alſo judge of the Qualifi- 
cations of their own Members, and the 
Rights they have to Sit in their Houſe ; but 
a Peer cannot be degraded from his Dignity, 
otherwiſe then by A& of Parliament, as ap- 
pears by the Statute 17th Edward 4th. made 
for the degrading George Nevill Duke of 
Bedford, F oe hoy 

B u r as to the Supream Power of Judi- 
cature, it continued in the High Court of 
Parliament, as it was before the Diviſion of 
the Houſes. | - 

THE Commons by Petition in Parlia- 
ment 13th H. 4. complained, that an Office 
for Meaſuring of Cloaths and Canvas was 
Erxected with a New — ee, by Colour of Let- 

ters 


—— 
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ters Patents, and pray'd it may be Revok'd, 
for that the King could not Ere& no New 
Office with Fees, nor were the People ſo to 
be charged, but by Parliament; the King's 
Anſwer was, that the Statates therefore pro- 
vided ſhould be Obſerved, and accordingly 
Judgment was given in the King's-Bench. 
24. Init. | | 
Ro r. Far. 28. H. 6, No. 19. Error 
aſſigned, that the Lord's gave Judgment, 
without Petition or Aflent of the Commons. 
th Inſt, | 2 7 
BU r as for Writs of Error, it ſeems 
manifeſt and plain from the Statute 27 Eliz, 
Chap. 8. That the Judicature thereon always 
was in the High Court of Parliament, as by 
the Preamble thereof doth appear ; the 
Title is, an Act for Redreſs of Erroneous 
Judgments in the Court of Queen's-Bench, 
in the Exchequer Chamber, with Appeal to 
the High Court of Parliament; the Preamble 
Runs thus, for as much as Erroneous Judg- 
ments given in the King's-Bench, are only to 
be Reformed by the High Court of Parlia- 
ment ; which Court of Parliament 1s not in 
theſe days ſo often holden, as in Antient 
Times it hath been, neither yet (in reſpe& 
of greater Affairs of this Realm) ſuch Er- 
roneous Judgments can be well confider'd of 
and determin'd during the Time of the Par- 
liament, whereby the Subjects of this Realin 


are greatly hinder'd, and delayed of Juſtice 


in ſuch Caſes. 
X! THEAE TORE 
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THEREFORE it directs, that the 
Juſtices of the Common Bench, and the Ba- 
rons of the Exchequer, may in the Exche- 
quer Chamber, Examine thoſe Judgments, 
and Reverſeor Aftirm them; But if the Par- 


ty find himſelf Grieved, he may Appeal to 


the High Court of Parliament ; which be- 
ing declarative of the Old Law and Cuſtom 
of Parliament, ſhews, that the Dernier Reſort 
on Writs of Error, had always been in the 
High Court of Parliament, and not in one 
ſingle Houſe; and an Act of Parliament is a 
* of the Higheſt Nature, and Unaſwe- 
rable. 

AN D here it may not be amiſs to Obſer- 
ve how far the Houſe of Commons have 
maintained this their Antient Right ſince the 
Separation of the Two Houſes; and we 
ſhall find, that as often as Application has 
been made to them, they have continued to 
Excerciſe it, both as to the Interpretation of 
Laws, and by Reverſing Errors in Judgments 
given in the King's-Bench, and in the Ex- 
chequer Chamber, and ſettling particular 
Rights between Man and Man, according to 
the Methods of the High Court of Parliament, 
viz, By Examining the Petitions laid before 
them, and tranſmitting their Judgments 
thereon to the Lord's by Bill, for their Con- 
currence,and holding conferences with them, 
where they differed in Opinion; and on the 
other Side, by approving or diſallowing 
ſuch Bills as were ſent down from that 

D 2 Houſe, 
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Houſe, according to the Evidences that came 


before them. 


| To deſcend to particulars herein, would 
be to light the Sun, it being the Practice 
of every Seſſions; Witneſs thoſe many Bills 
for the Sales and other Settlements of Eſtates, 
wherein the Right of every Man is diſcuſt, 
even to the remoteſt Title ; Witneſs the 
Judgments they have given on Wills, when 
matters of doubt have ariſen, reconciling 
them, both to the Law, and to the Inten- 
tions of thoſe who made them ; Witneſs the 
ſeveral Judgments given in Attainders, Di- 
vorces, &*c, which muſt be Accounted Ex- 
poſitions of the Law; Witnefs the Reliefs 
they have given the Subjects, when their Li- 
berties and Properties have been trampled 
on, by the Courts in Veſtminſter-Hall, as 
by the Petition of Right, and the more 
Modern Act for declaring the Rights and Li- 
berties of the Subjects, and ſettling the Suc- 
ceſſion of the Crown; beſides the Procee- 
dings by Impeachments; all done in their 
Judicial Capacity, and ſent up with the Evi- 
dences to the Lord's, to be Proceeded on accor- 
ding to the Methods of Parliament, without 
which they cannot proceed, either to Fine 
or Impriſon a Commoner; and tho' the 
Commons in Impeachments feem to appear 
only as Proſecutors, yet they ſtill retain their 


Judicial Power; for if after the Priſoner hath 


made his Defence, they adjudge him Guilty, 
they may, and have Proceeded by Bill, 
EOS * as 


. » + Ay 


is ds 3 Q) PAS my + $$ 23 © 214 


of Cad — 22 


Pn. a9 1 R 4x<3=©2.c60 


Liberties. 


as in the Caſe of the Earl of Strafford; and 
_ tho' by the Statute 1 th and 14th Gar. 2, 
That Attainder was Reverſt, and the Reeords 
and Procedings relating thereto Ordered to be 
Cancelled, Defaced and Obliterateg, 
never thought that this was done to Hh 
the Judicial Power of the Hoyfe of Com- 
mons, but in Favour of the nag Earl. 

I take the difference between an Attainder 
3nd an Impeachment to be this; In the firſt, 
both Lord's and Commons hear the Evidence, 
and make their Judgments ſeperate, jn their 
diſtinct Houſes, and if any difference ariſes 
in Opinion, it is ſettled by conference 
it was in the Caſe of the Duke of f Moy: 
mouth, and other Bills of that Nature; But 
in the ft, the Priſoner makes his Defepce 
before both Houſes fitting together, where 
Ae cannot be given, till the Commons 
think fit to demand it, and confequently he 
can't be acquitted or condemned without Their 
conſent ; and if any thing doubtful ariſes in 
the Method of Proceedings, each Houfe 
withdraws, and conſiders it by themſelves, 
as they do likewiſe after the 1 how far 
the Charge is made good, and the Commons 
may after all proceed by Bill, if they pleaſe, 

AN D this ſeems to be an Idea of the 
manner they proceeded in formerly when 
they fat together; for then the Commons 
after debate, gave their Opinions, by ſuch as 
they delegated for that purpoſe, otherwiſe 
they could not have Acted as a diſtinct State; 

D 3 nor 
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nor could the Lord's have -been a State of 
themſelves, if they had not Judged for them- 
ſelves, but been overruled by the Majority 
of the Commons. 1 

THE K E are other Attainders, where 
the Perſon is not called to Anſwer, tho' he 
be forth coming; theſe begun in the Reign 
of Henry 8th. the manner thus, as I find it 


Henry 8th about the Thirty Second Year 
of his Reign, commanded the Lord Cromwell 
Earl of Ee, to attend the Chief Juſtices, 
and to know, whither a Man that was forth 
coming, might be Attained of High Treaſon 
by Parliament, and never called to Anſwer ; 
who anſwered, that it was a dangerous Que- 
ſtion, and that no Inferior Court could do it, 
and they thought the High Court of Parlia- 
ment would never do it; but being 2 the 
expreſs command of the King, preſſed by 
the ſaid Earl to give an Anſwer, they ſaid, 
that if he be Attainted by Parliament, it could 
not come in Queſt ion afterward, whither he 
were called or not to Anſwer; And the 
Author farther ſaith, that the firſt Man after 
the ſaid Reſolution that was Attainted, and 
never called to Anſwer, was the {aid Earl of 
Eſſex, which likewiſe ſhews us, what was 
then thought to be the High Court of Par- 
liament, viz. the King and both Houſes, for 
they all joined in the Bill of Attainder, by 


which he Suffered ; and this was many years 


before the Statute of the 27th Elig. which 
places 
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places the Dernier Reſort on Writs of Error 
in the High Court of Parliament. 
THE R E are other Attainders, which 
are in the Nature of Outlawries; when the 
Offender, being fled from Juſtice, hath a 
ſet time appointed by Act of Parliament, 
for his Appearance, and making his Defence, 
and in Default, to ſtand Attained of the 
Crime whereof he is accuſed ; Of theſe, 
beſides the modern Statutes, there are Antient 
precedents, one whereof 1s particularly ſet 


forth in the Caſe of Fobn Savage, 5th H. 4th, 


who for wounding a Servant to a Member of 


Parliament was Attainted of the Crime, if 
he did not ſurrender himſelf into the King's- 
Bench in Three Months. | 

FR O M all which it doth appear, 
that the Houſe of Commons have Exerciſed 
their Judicial Power, equally with the 
Lord's, ever fince the Deviſion of the Two 


Houſes, when Matters that required it came 


before them. 

AN D thelaſt Appeal on Writs of Error 
being declared by the Statute of the 27th 
Eliz.before mentioned to be in the High Court 
of Parliament, the Judgment given againſt 
Mr. Hambden in the Exchequer Chamber, 
relating to Ship Money, was Reverſt by the 
whole Parliament, Statute 16th Car. pri. 
Chap. 14. which is about Fourſcore Years 
paſt ; and the Judgment fince given againſt 
the Charter of London in the King's-Bench, 
was Reverſt by the ſame Statute IV, 3 
F 9 a. 
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Chap. 8. both which are Juſtifications of the 
Commons Right ; and indeed it would ſeem 
very ex inary, if the final Determina- 
tion of 2 Writ of Error, after it had paft 
the Opinion of the Judges in the Exchequer 
Chamber, ſhould have lodged in the 
Houſe of Lord's only, who in thoſe days 
were little converſant in the Study of tit 
Law; belides; the Judgments of the Lord's at 
this day are Signed per Clericum Patliamento- 
rum, which muſt intend both Houſes. 
IF may be probable, that after the Two 
Houſes divided, Suitors might continue to ap- 
p'y m that Houle where they did before, and 
ving gotten the Opinion of the Lord's, mat- 
ters might either be compriſed, or being loath 
to hæxard a farther Charge, acquieſced there- 
in; but to fry that a Part of the Parliament 
is the whole, or that the Powers that belong 
to Bot Houſes, are Veſted in one of them, 
is very unaccountable. 
T H E other part of the Proteſtation of the 
Commons, mentioned in the ſaid Addreſs, 
is againſt the Lord's claiming the Sole Right 
of hearing Appeals. | 
HEN E the Nature of the Argument is 
altered; the Judicature on Writs of Error 
is to determine and ſettle Points controverted 
in Law, but Appeals are no other then Peti- 
tions from the Subjects, to be Relieved againſt 
Oppreſſions, where they have no Remedy 
But in Parliament, which may be Received 
or Rejected, as the Houſe wherein they are 
| lodged 
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Lodged thinks fit, and may be Renewed e- 
very Seſſions; Theſe are not like Writs of 


Error, which by the Lords 6th Reſolution 


1n their Addreſs, Pa. 8. are declared to be 


Writs of Right, that ought not to be denied 
the Subject; For Petitions of Appeals have 
no Relation to any thing, ſave the ſingle 
Complaints of thoſe who Appcal, and are not 
ſtanding Rules to any Courts of Judicature; 
And that the Commons ſhould be excluded 
from Receiving and Examining into the Pe- 
titions of thoſe they Repreſent, in Order to 
their Relief, ſeems a matter unaccountable. 
THESE are of different Natures, and 
ariſe from different Occaſions; ſometimes 
from the Arbitrary Orders of a Lord Chan- 
cellor, wherein no Point of Law is concern- 


ed, from which they cannot be Releived any 


where elſe; and ſometimes from other Grie- 
vances. 

THE Lord Chief Juſtice Coke, treating 
of the Court of Chancery, in his 4th Inſt. 
ſaith, That it is of great Antiquity, both 
the Britiſh and Saxon Kings having had their 
Chancellors, and Courts of Chancery, and 
that it was the only Court out of which 
Original Writs did Iſſue; Curia Chancellaria 
Regia eſt Curia Ordinaria pro Brevibus origi- 
nalibus emendandis, ſed non Placitis commu— 
nibus tenendis; and therefore when Iſſues 
relating to the Common-Law were Joyned, 
they were Tryed in the King's Bench, vt in 
ſimilibus caſſibus [fe e that Court could 


not 
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not Try by Jury, but the Record was deli- 
vered into the King's-Bench, to be Tryed 
there, and after Tryal had, remanded into 
Chancery, where Judgment was to be given, 
Bu I then he alſo ſaith, That beſides 
this Ordinary Court, Coram Dom. Rege in 
Chancellario, where the Lord Chancellor 
proceeded according to the Laws and Statutes 
of the Realm, there is alſo an extraordinary 
Court wherein he Judges according to the 
Rules of Equity, Secundum Aquum et Ho- 
neſtum, but that none of the Antient Authors 
make mention thereof; and that none of the 
Caſes are Reported before the Reign of H. 6. 
which is long ſince the Monarchy began, 
and if ſo no Appeals could be brought into 
Parliament from that part of the Court, be- 
fore the Diviſion of the two Houſes. 


TAE ſame Author farther ſaith, That if | 


the Lord Chancellor makes a Command upon 
a Pain, that 1s againſt Law, it is not to be 
Obeyed ; which doubtleſs extends to all o- 
ther Caſcs, where any Man is Injured by an 
Arbitrary Order, for which there is no 
Ground either in Law ot Equity, and the 
Subject hath a Juſt Right to Complain there- 
of, but cannot be Relieved any where, fave 
in the High Court of Parliament, and to 
confine him to one Houſe only, when he 
hath a Right to be heard in both, is very un 
reaſonable. 


TH 


ding to the 
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THE Hoaſe of Commons are the gene- 
ral Inquiſitors of the Realm, and have al- 
ways Examined into Complaints and Op- 
preſſions of all kinds, and if by the Vote of 
the Houſe, they have found the Charge to 
be true, they have given Relief in ſuch a 
manner as they Judged moſt proper, accor- 

Rules and Methods of Parlia- 
ment. | 

B U T to Proceed; how has the Houſe 
of Commons acted in matters of Complaints, 
when brought before them ; about the latter 
end of King William's Reign,a Complaint was 
brought by two Merchants againſt the Turky 
Company, for being denied to be admitted 
Members of that Society, unleſs they would 
pay an unreaſonable Fine whereby they 
were debar'd from the Trade to Turky, which 
they thought they had a right to; and this 
Cauſe being heard at the Bar, the Houle de- 
clared their Opinion by their Vote, wherein 
both ſides acquieſced, and ſo the matter end- 
ed without proceeding farther. 

B u T ſuppoſe the Difference had not been 
thus Amicably compoſed, is there no Preſi- 
dent, how that Houſe hath proceeded in Re- 
lieving Oppreſſions complained of in former 
Times; I find one in the Reign of Henry 7th, 
the Caſe was this, The Incorporated Com- 
pany of the Merchants Adventurers in the 
City of London, Impoſed Fines on all that 
were not Free of their Corporation, who 


Traded in the Fairs 4 thoſe Places, which 
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were under the Arch-Dukes Obedience, and 
encreaſed them by Degrees, from a Noble to 
Forty Pounds Sterling, whereby young Be- 
ginners were diſcouraged ; upon which they 
Appealed to the High Court of Parliament, 
and an Act paſſed the 12th Year of his Reign, 
Cap. 6. whereby the Power of Fining was de- 
clared Illegal; this was above Two Hundred 
Years ſince. | 

BoTH theſe Complau t; were againſt Mo- 
nopolies, which the Lord Chief Juſtice Cole in 
his Third Inſtitutes defines thus; a Monopoly 
is an Inſtitution, or Allowance by the King, 
by his Grant, Commiſſion or other wiſe, to 
any Perſon or Perſons, Bodies Politick or 
Corporate, of or for the Sole Buying, Sel- 
ling, Making, Working, or Uſeing of any 
Thing, whereby any Perſon or Perſons, 
Bodies Politick or Corporate, are brought 
to be Reſtrained, of any Freedom or Li- 
berty, that they had before, or hindred of 


their Lawful Trade; and in his 4th Inſt. 


he takes Notice of divers notable Judg- 
ments at the Proſecution of the Com- 
mons, by the Lords, in the ' Parliaments 
18th and 21ſt, Fac. Pr. againſt Sir Giles 
Mompeſion and others, for Monopolies, and I 
may add, the latter Proceedings againſt the 
Eaſt India and African Companies, on Com- 
plaints, made againſt them for Monopolizing 
thoſe Trades, without Act of Parliament. 

'.IT would fill a Volumn to ſet forth the 


Variety of cafes, wherein the Subjects have 


On 
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on their Complaints been relieved in the 


Houſe of Commons; Thoſe againſt Sir Tho. 
Cook and Collonel Rice are freſh in Memo- 
ry, the firſt made by the Eaſt India Com- 
pany, the other by his Regiment, for Money 
Due, which they could not otherwiſe Re- 
cover, and were relieved by Bill; And 
can it be reaſonably Thought, that the 
Subject ſhould be debarr'd from this common 
Right, when he finds himſelf Oppreſſed by 
Unpreſidented Orders made in a Court of 
Chancery, whereby his Property 1s diſpoſed 
of by an Arbitray Diſcretion ; Diſcretio 
eft Kalb per Legem quid fit Juſtum; 
when this ceaſes to be the Rule, Oppreſſion 
muſt neceſſarily follow, and they are the 
worſt kind of Oppreſſions that are done in 
the Courts of Juſtice; Null: Negabimus, 
nulli Differemus Fuſtitiam, are the Rights 
of every Subject by Magna Charta, and a 
Breach in either is an Oppreſhon ; and tho? 
the laſt may be leaſt, yet it oftentimes forces 
the Suitor, to fit down with the loſs of his 
Property, rather then attend long and charge- 
ible Delays ; and the Statue of the 14th, 
dw. Pr. cap. 5. before mentioned, doth di- 
rect, That Delays of Judgments in Chancery 
all finally be Redreſſed and Accorded in 
ne Parliament; And if the Houſe of Com- 
ons have no ſhare in this Judicature, what 
eans their Standing Committees to Inſpect 
he Abuſes in the Courts of Juſtice. 
THERE is one thing more in theLords Ad- 
| „ dreſe, 
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dreſs, worthy the thoughts of every Com- 
moner ; they lay before Her mer pa. 8. 
That the Commons had been long endeavour- 
ing to break in upon the Lords ſhaze in the 
Legiſlature; That from an Antient Claim, 
that Aids to the Crown are begun in the 
Houſe of Commons, and that the Lords 
could not Alter the Sums, they had of late 
Years pretended (but without any Reaſon, 
and againſt the known Uſage of Parliament) 
that we could make no Alterations in any 
Part of a Money Bill, tho' it have no Rela- 
tion to the Money; and upon that Foot, 
when they have had a Mind to get any Thing 
paſſed into a Law, of the Reaſonableneſs of 
which, they deſpaired to Convince the Lords, 
they have Tacked it to a Money Bill, in Or- 
der to put the Crown and the Lords, ei- 
ther to agree to a Law they might think 
Prejudicial to the Publick, or looſe the Mo- 
ney, which pcrhaps at that Time was Ab- 
ſolutely neceſſary to the ſaving the King- 
dom ; By this Method, they have aflumed 
to themſelves the whole Legiſlative Authori- 
ty, taking in Effe& the Negative Voice from 
the Crown, and depriving the Lords of the 
Right of Deliberating upon what is for the 
Good of the Kingdom. 

THAI this Claim has been Antient is by 
the Lords there acknowledged, and it may 
truly be ſaid, that no Time can be Aſſigned, 
before which it was not ſa; and there 1s 


great Reaſon to believe it began _ the 
on. 
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Conſtitution, and hath continued without 
Interruption ever ſince, nor can it be ſaid to 
put any Conſtraint on the Crown, tho? the 
Lords are not admitted to make Alteration, 
either in the Sums, or any other Part of a 
Money Bull. 

I know this is a Point, the Commons ne- 
ver did, and I believe never will, admit to 
be Diſputed, nor ſuffer their Right therein 
to be called in Queſtion; In the Parliament 
5. car. pr. the Lords ſent a Meſſuage to the 
Commons,to put them in Mind of theSupplies 
they intended for His Majeſty ; upon which 
they were anſwered, that they had nothing 
to do with a Money Bill, not ſo much as to 
put them in Mind of it, or to take Notice 
that any ſuch Thing was in Agitation in 
their Houſe, being an Act of their own free 
Gift to the King, which they would give, 
when and in what Manner they pleaſed. 

Bu T ſince the ſole Right of Giving is 
admitted, and only the unreaſonable Methods 


uſed therein complained againſt, I ſhall offer 


ſome Reaſons, why both of them are ground- 
ed on the Higheſt Juſtice and 2 

THE Lord Chief Juſtice Coke in his 
2d Inſtitutes, treating of the Barons of 
England, ſaith, That in Antient Times, the 
Yearly value of a Barony conſiſted of Thir- 
teen Knights Fees and a Quarter, which 
amounted to four Hundred Marks by the 
Year, the Knights Fee being Twenty Pounds 
per Annum; and that an Earldom * 
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of the Value of an entire Barony and a Half, 
amounting to Four Hundred Pounds per Ann. 
out of which they paid to the King Yearly, 
one Quarter part for Relief. 9 

AN D alittle farther he proceeds thus; 
But now the Antient manner of Creation 1s 
altered ; for when the King Creates a 
Duke, a Marquiſs, an Earl, a Viſcount, a 
Baron, he ſeldom Creates a Dukedom, a 
Marquisdom, Earldom. Oc. Ad ſuſti nendum 
nomen & Onus, viz. To grant him Manners, 
Lands, Tenements, c. to hold of him in 
Chief; for commonly upon Creations, the 
King grants to them that are created, an An- 
nuity; and therefore they at this day pay 
ſuch Reliefs, as other men uſe to do, in reſ- 
pect of their Tenures. 

AN D this agreeth with the Statute 12th 
R. 2. cap. 12. whereby it is Enacted, That 
Lords and Spiritual Perſons ſhall be contri- 
butary to the Expences of the Knights in Par- 
Hament, out of any Lands Tenements, ec. 
which were liable thereto, before they Pur- 
chas'd them ; By which it appears, that the 
Lands of the Lords are repreſented in the 
Houſe of Commons, which were liable to 
be Taxed by that Houſe before they bought 
them; and this gives a great light into the 
E Controverſy: For the King having 
n Antient times reſerved to himſelf Reliefs 
out of the Lands he granted on the ſeve- 
ral Creations, all the Money Bills (as we 


now call them) were the Free Gift of the 
Com- 
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Commons only, to which they uſually an- 
next P#fitions, for ſuch things as they deſi- 


red from the Throne, and ſo made them one 


Bill, 


AN Dif we next conſider, what the 


Lords then had that they could be Taxed for; 


their Lands had Relief reſerved on them by 


the Grants, and the Froduct was their Te- 
nants, who held them by ſeveral Tenurcs, 
Rents and Services; ſo that it is manifeſt, 
the Taxes then given, aroſe from the Bounty 
of the Commons ; who out of their Profits, 
Trade and Labour, preſented thoſe Bene- 
volences to the Throne, yet in ſuch a man- 
ner, that in Recompence thereof, they ex- 
pected ſome Favours to be Granted, or ſome 
Grievances to be Removed, and thoſe they 
made part of their Bills. 

T-H E Lord Chief Juſtice Coke, who had 
taken great Pains to inform himſelf of tue 
Engliſh Conſtitution, and particularly that 
part thereof that relates to Parliaments, in 
in his 4th Inſtitutes, ſaith, it was the Law 
and Cuſtom of Parliaments, that when any 
New Deviſe was moved on the King's behalf, 
for his Aid, or the like, the Commons might 
Anſwer, that they tendred the King's Eſtate, 
and were ready to Aid the ſame, only in this 
New Deviſe, they dared not agree, without 
conference with their Countries; and that in 
a Parliament gth Edward 3d. on a Motion 
for a Subſedy to be Granted of a New kind, 
the Commons Anſwered, that they would 

F have 
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have conference with thoſe of their ſeveral 
Counties and Places who had put them in 
Truſt, before they treated of any ſuch mat- 
ter; whereby it ſeems probable, that they 
took Directions at thoſe conferences, from the 
People they Reprefented, how, and on what 
Terms, their Benevolences ſnould be Gran- 
ted. 

AN D a little farther he ſaith ; Note, it 
is ſaid in diverſe Records, per Communita- 
tem Anglia nobis conceſſum, becauſe all 
Grants of Subſedies or Aids by Parliament, 
do begin in the Houſe of Commons, and are 
tirſt Granted by them; alſo, becauſe in 
effect the whole Profit which the King reapeth, 
doth come from the Commons, 

Bu T do the Commons now act any 
otherwiſe then their Anceſtors have done 
before them? May not any Man diſpoſe of 
his Free Gift on ſuch Terms as he pleaſes ? 
Have there been any conditions annext to a 
Money Bill, which were not their Rights, 
tho' no Money had been given? And can it 
be thought, that the Houſe of Commons, 
who Repreſent the Lands, Strength and 
Trade of the Nation, will not be careful for 
its Support, when their Help is needful, 
whoſe Stake therein muſt be acknowledged 
to be the greateſt; for, beſides the ſhare 
they have in the Lands, the Profits of Trade 
and ManufaQures, which vaſtly exceed the 
Annual Income of the other, are in their 
Hands; And have not the Lord's an 2 

are 
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ſhare in the Benefit of thoſe Tacks? If we | 


look back into ſome Reigns within a Hundred 
Years laſt paſt, it will appear, that even the 
Conſtitution it ſelf hath been preſerved b 
this very thing, that is now Complained of; 
For tho* the Petition of Right was not an- 
next to a Money Bill, yet it was the Terms 
whereon the Subſidies that followed were 
granted, which perhaps the Nation might 
have fallen ſhort of, if the Commons had 
not held their Purſe-ſtrings cloſe till it was 
paſt, 


B y which Statute it was Enacted, tliat Sed. 3. 


no Freeman ſhall be taken or impriſoned, or 
diſſeiſed of his Freehold, or Liberties, or 
Free Cuſtoms, or be Outlawed or Exiled, 
or in any manner Deſtroyed, but by the 
Lawful Judgment of his Peers, or by the 


Law of the Land; And that no Freemanseg. ,, 


ſhould be put out of his Lands or Tenements, 
nor Taken, nor Impriſoned, nor Dinſinhe- 
rited, nor put to Death, without being 
brought to Anſwer by due Proceſs of Law; 
to all which the People of England are de- 
clared to have an Antient Right, before the 
making of that Law; and alſo to the Bene- 
tit of a Habeas Corpus for their Deliverance 
if Impriſoned, unleſs Charged with ſome- 
thing Criminal, to which they were to make 

Anſwer. | 
Bu T becauſe the Writs of Habeas Cor- 
pus were formerly granted only in Term 
time, except in the yu of Chancery, it 
2 is 
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is provided by the Statute 31. car. 2. That 
they ſhall be granted alſo in the Vacation, 
as therein 1s directed ; and alſo that the Pri- 
ſoner ſhall be admitted to Bail, unleſs it ap- 
pears, thit he be detained, upon a Legal 
Proceſs, Order, or Warrant, out of ſome 
Court that hath Jurisdiction of Criminal 
matters; or by ſome Warrant, Signed and 
Sealed with the Hand and Seal of the Juſti- 
ces in Weſtminſter-Hall, or Barons of the 


Exchequer, or ſome Juſtice or Juſtices of 


the Peace, for ſuch Matters or Offences, for 
the which by Law the Prifoner is not Bail- 
able; and Abfoluta Expreſſio non Indiget 
ws 

HAT a Habeas Corpus hath always 
been the Birth-right of every Engliſh-Man, 
] ſhall ſet forth, from the Votes of the 
Houſe of Commons, anno Quarto Car. pr. 
and from the Declarations of the Houſe of 
Lords, in their Addreſs to the late Queen, 
before mentioned; and then ſhall ſhew the 
Practice of the Courts in Weſtmin/ter-Hall, 
in Caſes where Priſoners were brought before 

them on thoſe Writs. 
I will begin with the Votes of the Houſe 

of Commons. "2 
RESOLVED, That no Freeman 
ought to be Detained, or kept in Priſon, or 
otherwiſe Reſtrained, by the command of 
the King, or Privy-Council, or any other, 
unleſs ſome Cauſe of the Commitment, De- 
tainer or Reſtraint, be expreſt, for _ 
2 £ dy 
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by Law he ought to be Committed, Detain- 
ed or Reſtrained. | 
RESOLVE D, That the Writ of Ha- 
 beas Corpus ought not to be denied, but 
granted, to every one that is Detained in 
Priſon, or otherwiſe Reſtrained, tho' b 
command of the King, the Privy-Gouncil, 
'or any other, he praying the ſame. 
RESOLVED, Thatif a Freeman be 
committed to Priſon, or otherwiſe Reſtrain- 
ed, by the command of the King, Privy- 
Council, or any other, no Cauſe of ſuch 
Commitment or Reſtraint being expreſt, for 
| which by Law he ought to be committed, 
and the {ame be Returned of Habeas Corpus 
granted for the Party, then he ought to be 
Delivered or Bailed. 
e I ſhall next proceed to ſhew, how zea- 
. loufly the Houſe of Lords have been plea- 
ff ſed to aſſert the Liberty of the Subject in 
„their late Addreſs, 
e RESOLVE D, That every Engliſh- page 8. 
„ | Man that is Impriſoned by any Authority 
'e | whatfoever, has an undoubted Right, by 
his Agents or Friends, to apply for, and ob- 
ſe | tain a Writ of Habeas Corpus, in order to 
procure his Liberty by due courſe of Law. 
IT is the Birth-right of every Engliſh-Man, Page 3. 
who Apprehends himſelf to be Injured, to 
ſcek for Redreſs in your Majeſty's Courts 
of Juſtice ; and if there can be any Power 
can Controul this Right and can Preſcribe 
when he ſhall, and when he ſhall not be 
| ET. allow- _.. 


Page 5. 
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allowed the Benefit of the Laws, he ceaſes 
to be a Freeman, and his Liberty and Pro- 
perty are Precarious, 
IH E Crown lays Claim to no ſuch Pow- 
er, and we are ſure the Law hath Truſted 
no ſuch Authority with any Subjects what- 


ſoever. 


Ir a Man miſtakes his Caſe, in believing 
himſelf to have a good Cauſe of Suit, when 
he has not; if he miſtakes his Court, by ap- 
plying to an Incompetent Jurisdiction, he 
may fail of Relief, and be liable to Coſts, 


but to no other Puniſhment ; he is not 


Guilty of a Crime, nor is it a Contempt of 
the Court that has the Power of Juriſ- 
diction. | | 
LIBERTY of Perſon is of all Rights 
the moſt Valuable, and of which, above all 
other things, the Law of England is moſt 
tender, and has Guarded with the greateſt 
Care, having provided Writs of ſeveral kinds, 
Lbery Relief of Men reſtrained - their 
Liberty, upon any Pretence, or an 
Power ener, that ſo in every Caſe, 
they may have ſome place to Reſort to, 
where an account may be taken of the Rea- 
ſoa and manner of the Impriſonment, and 
the Subject may find a proper Relief accor- 
ding to the Caſe. | 
No Crime whatſoever does put an Engiſh- 
Man into fo miſerable a Condition, that he 
may not Endeavour in the Methods of Law, 
to obtain his Liberty. 
| THE 


THE Court is bound by the Law to 
Aſſign in Council, if there be Occaſion, and 
to give Judgment on the Caſe, as it ſtands 
upon the return of the Habeas Corpus; ant 


to Remand, Diſcharge, or Bail the Priſoner, 


as the Cauſe, of his Commitment appears 


there ſufficient or inſufficient in Eaw'; and 


if what is alledged as the Cauſe: of Impri- 


ſonment, appears to be no Crime in Eaw, 
it is not the Authority of thoſe who made 
the Commitment, that can Excuſe that 
Court for Remanding the Priſoner. 

TH E Houſe of Commons have in former 
Ages ſhewn a great and ſteady concern for 
the Freedom of the Perſons: of their fellow 
Subjects; and upon their Petitions, many 
excellent Laws have been made to Protect 
Liberty and Property, againſt all unlawful 
Reſtraints, even that of the Crown. 


that whoſoever Executes an illegal command, 
to the prejudice of his fellow Subjects, maſt 
be anſwerable for it to the Party grieved. 


Prerogative of the Crown, to have an ac- 
count of the Reaſon why any Subject is 
a | {deprived of his Liberty; and it has ever 
been allowed, that by the known common 
Law, it is the right of every Subject under 
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h- lreſtraint, upon demand, to have his Writ 


* of Habeas Corpus, and there upon to be 
brought before ſome proper Court, where 


N for 


I T has been held an undeniable Maxim, Page 6. 


Ir has been always held the undoubted ge 9- 


it may be examined, whether he be detained- 
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for Lawful Cauſe; and the ſtatutes made 
in the Reigns of your Royal Grandfather, 
and your Royal Uncle, have enacted, that in 
all Caſes, Writs of Habezs Corpus be Grant- 
ted, and Obeyed by the Reſpective Officers, | 
upon great Penalties. | | | 
THE R E is no Caſe, that can more pro- | 
perly be called a Priviledged Caſe, with | « 
Reſpect: to the Houſe of Peers, then the 
determining of Peerage and yet if that | 1 
matter comes to be incidently a Point, 
in any Caſe depending in the Courts in | ! 
Weſtminſter-Hall, they muſt proceed to | t 
determine it, as they think the Law to be; | I 


and the Lords have not gone about to hin- Je 
der it, nor found fault with them on that || 11 
account. if 


THE Lords thought this to be a poſition | | 
fatal to Liberty, for it places an Arbitrary | 1: 
and Abſolute Power of Commitment, in | 1 
the Houſe of Commons. A 

TYkANN y may be in many, as well | at 
as in a ſingle Perſon ; the Thirty Tyrants JE 
of Athens carry that Name, with as heavy I. 
an Imputation, as any fingle Perſon. 

WH A T the Lords inſiſt on, is, that a | Gi 
Priſoner brought before a proper Court by fie 
Habeas Corpus, where it does appear, that the N 
matter he ſtandsCommitted for is no Crime in Þ 4 
Law, ought to be diſcharged, by whatſoever Þ 5 
Authority he is Committed, or by whatſoever Re 
Name the Fact is called in the Commit- Per 
ment. per 

THESE 


E 


THESE are the Opinions of that moſt 


Honourable Houſe, which they have cauſed 
to be Publiſh'd in an extraordinary manner, 
no way diſcouraging the Diſcharging or 
Bailing a Priſoner committed by themſelves ; 
and it ſeems to be another Declaration of the 
Subjects Rights preſented to the Queen, diſ- 
owning any manner of Abſolute Authority 
over the Liberties of the People, to be lodged 
in any Perſon whatſoever, | 

No R is this the firſt Time their Lord- 
ſhips have Vindicated Magna Charta, and 
the Right every Subject hath to be Tryed by 
his own Peerage, before he be adjudged or 
condemned ; there are Two inſtances thereof 
in former Times, with Relation to them- 
ſelves. REA 

THOM AS Earl of Lancaſter was ad- 
judged to Dye as a Traitor, and put to Death 
14th Edw. 4th, and a Record thereof made ; 
And Henry Earl of Lancaſter, his Brother 
and Heir, was Reſtored, for Two Principal 
Errors in the Proceedings, (I f,) Quod non 
fuit Araniatus, & ad Reſpontionem poſitus, 


Tempore Pacis, eo quod Cancellariæ, & aliæ 


Curie Regis fuerant Aperte, in quibus Lex 


fiebat unicunque, prout fieri conſuevit; (IId.) 


Quod contra Chartam de Libertatibus, cum 
diftus Thomas ſuit unus Parium, & magna- 
tum Regni, in qua continetur, quod Dom. 
Rex non ſuper cum Hit, nec mittat, niſi 
per Legale Fadicium Parium ſuorum, tamen 


per Recordum prediftum, tempore Pacis, ſine 
Aranamento, 
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Aranamento, ſeu Reſponſione, ſeu Legale 


Judicio Parium ſuorum, contra Legem, G- 
contra Tenorem Magne Charte, he was put 
to Death 2d. Inſt. Oe Las 
AN p it is to be obſerved, that the ſaid 
Earl Thomas was taken in an open Rebellion, 
and Judged by the Marethall Law; This was 
adjudged to be unlawful, becauſe in time of 
Peace, he was not Tried by his Peers, and 
to be contrary to Magna Charta. 3d. Inſt. 

THE Earl of Northumberland in the 
Parliament 5. H. 4. came before the King and 
Lords in Parliament, and by his Petition to 
the King, acknowledged to = done againſt 
his Allegiance, whereof he prayeth Pardon, 
which Petitton the King delivereth to the 


Juſtices, by them to be conſidered ; where- | 


upon the Lords made Proteſtation, that the 
Order thereof belonged to them, as Peers of 
Parliament, 'to whom ſuch Judgment belong- 
ed; and in weighing the Statute 25th Edm. 
3. they Judged the ſame to be no Treaſon, 
but only a Treſpaſs, finable at the King's 
Pleaſure. 3d. Inſt. | 
TAE Rights of Magna Charta, which 
are here ſo ſtrenuouſly Aſſerted, and highly 
Vindicated, are equally the ſame to the Com- 
Mons as to the Lords, whoſe Tryals are di- 
-reced to be by their own Peers, as the Lords 
are to be by theirs; and this, as it is a Secu- 


. rity to both againſt the King, ſo is it alſo 
againſt each other; whereby many Incon 


veniencies are avoided, in Tryals for Criminal 
r oo matters 
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matters, which might otherwiſe ariſe 2 The 
Laws of:the Land (whereof that Statute is 


but an Explination) are the equal Birth-right 


of them both, and an Invaſion made on either, 


under any Pretence whatſoever, is a Breach 
of the Conſtitution. | 

A Noble Man cannot wave his Tryals by 
his Peers, and put himſelf on the Trial of 
the Country, that is, of Twelve Free- holders; 
Becauſe by Magna Charta, he mult be Tryed 
by his Peers; And ſo it was Reſolved in the 
Lord Dacres Caſe. zd. Inſt. 

BU T tho' all Men are Enemies to an 
Arbitrary Power, when Exerciſed over 
themſelves, yet, the deſire of Rule is ſo Na- 


_ tural, that they are very prone to Exerciſe it 
over others, when they have Opportunities; 


for Proof whereof, I need go no farther, 


then the ſeveral Courts that have been ex- 


traordinarly Erected, which could never be 


kept with in the Bounds of their preſcribed 


Jurisdictions; but Graſping at an Unlimited 
Power, have become ſo Inſufferable, as to be 
the Cauſe of their own Diſſolutions. 

TAE Court called the Star Chamber was 
Erected by Act of Parliament, 3 H. 7. Chap. 
1. for the Ends and Judicatures therein men- 
tioned; But how far that Court extended 
its Fowers and Jurisdictions over the Liber- 
ties and Properties of the Subjects of England, 
by long Impriſonments, ſevere Fines, tre- 
mendous Corporal Puniſhments, which Na- 
ture itſelf would even ſhrink at, not oy for 
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Things ſmall in themſelves, but alſo for 


Paſſionate Words, forced from the Subject 


by Oppreſſions, and as I may ſay, even for 


their very Thoughts, may be ſeen by the 
Account of its Proceedings, ſet forth by 


Mr. Ruſhworth , beſides the Enravelling in- 
to Judgments given by the Courts in Weſt- 
minſter-Hall, relating to Property, and many 
other Arbitrary Encroachments, till by the 
Statute 16th Car. primi Chap. 10. ſt was 


taken way. 


B y the Act of Parliament 1 Eliz. Chap. 
1. A Power was given to Commiſſioners in 
Eccleſiaſtical Cauſes ; But in what manner it 
was Executed, I need nor ſet forth; The 
whole Nation felt it, till by the Statute 16th 
Car. 1 Chap. 11. that Clauſe was Repealed, 
becauſe of the Illegal Encroachments that 
were made, under Pretence thereof, upon 
the Peoples Liberties, | 

By the Statute 12th Car. 2. Chap. 24. 
the Court of Wards and Liveries, and 
Tenures in Capite, and by Knights Service, 
and Purveyance, was taken away, as being 
very Arbitrary, and Burthenſome to the 
Subject; And the King in Recompence there- 


of (being an old Court) had an Exciſe on 
Beer and Ale, ſettled on him, his Heirs and 
Succeſſors for ever. 


T H Court held before the Preſident and 
Council of the North was at firſt appointed 
upon this Occaſion; After the Suppreſſion 


of the Monaſteries of the Yearly Value of 


Two 


Liberties. 

Two Hundred Pounds, which was by Act 
of Parliament, Anno 27. Hen. 8. ſeveral 
Kebellions broke out there, between that and 
the Thirtieth Year of his Reign, but were 
Suppreſſed; The King intending alſo to ſup- 
preſs the Greater Monaſteries, which in 
Effect he brought to paſs Anno 31 of his 
Reign, for preventing future Dangers, and 
keeping thoſe Northern Counties in Quiet, 
Raiſed a Preſident and Council there, and 
gave them Powers and Authorities under the 
Broad Seal; Which Powers and Authorities 
they afterwards Extended ſo far beyond their 
firſt Intention, by Arbitrary and Illegal Op- 
preſſions on the Subject, that upon Com- 
plaints made, that Court hath been Sup— 
preſſed. 

T HE Court holden before the Preſident 
and Council of the Marches of Wales was 
Eſtabliſhed by A& of Parliament, 34 and 
35 H. 8. Chap. 26. But this Court vn Com- 
plaint made againſt it, was taken away by 
the Statute 1 William and Mary, Chap. 27. 
Becauſe the Proceedings and Decrees thereof, 
were contrary to the Great Charter, and the 
Birth-right of the Subject, and the means to 
Introduce an Arbitrary Power and Govern- 
ment ; as it 1s ſet forth in that Statute, 

I ſhall mention but one more Inſtance, of 
the Abuſe of Power by Illegal and Arbitra- 
ry Proceeding ; and that is an Act of Par- 
liament made 11th, H. 7. Cap. 3. which, 
as the Lord Chief Juſtice Coke Obſerves, 
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was made with a Flattering Preamible, pre- 
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tending to avoid divers Miſchiefs, but tend- 
ed in the Execution, contrary to it ex Dia- 
metro; by Pretext of which, Empſon and 
Dudley did commit upon the Subjects Un- 
ſufferable Preſſures and Oppreſſions, and 
therefore it was Juſtly Repealed 1. H. 8. 
Cap. 6; for, by Colour of this Law, they, 
and others by Authority from them, grind- 
ed the Face of the Poor Subject, by Penal 
Laws, by Informations only, without Pre- 
ſentment or Tryal by Jury, being the 
Antient Right of the Subject; but heard 
and Determined the ſame by their Diſcre- 
tions, Inflicting ſuch Penalties as the Sta- 


tutes not Repealed Impoſed, tho they were! 


Obſolete, and unfit for the time; and he 
alſo makes this Note thereon, That it is not al- 
moſt Credible to foreſee, when any Maxim, 
or Fundamental Law of the Realm 1s alter- 
ed, what dangerous Inconveniences do fol- 


low. ath. Inſt. 


AND it is farther to be Obſerved, that 
tho' theſe two Men brought great Treaſure 
into the Coffers of King H. 7th, who is ſaid 


to have left at his Death in Ready Money 


Five. Millions and Three Hundred Thou- 
ſand Pounds, moſt of it Foreign Coin, yet 
they-were in the beginning of the Reign of 
his Son H. 8th, Tried for theſe their Op- 


preſſions, and ſuffered Death. 


AND 
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AL L Cauſes ſhould be meaſured by the 


 ſtreight Meteward of the Law, and not by 


the Uncertain and Crooked Cord of Diſ- 
cretion ; the Laws of the Land never yet 
miſguided any Man, that certainly knew 
them, and truly followed them. 4th. Inſt, 

Fox if Rights and Properties ſhould be 
Judged per aliam Legem, theſe Miſchiefs 
will follow, the Diſherition of the People, 
and the Undoing and Deſtruction of the 
Common Law ; the Tryals Warranted by 
the Common Law of England for Matters 


of Fact, is by Verdict of Twelve Men, 


before the Judges of the Common Law, in 
Matters pertaining to the Common Law, 


34. Inſt. 


TH E Courts of Juſtice in Veſtminſter- 
Hall are called Libertates, becauſe in them 
the Laws: of the Realm, que liberos faci- 
unt, are adminiſtred, and to them the Sub- 
jects have at all times made their Applica- 
tions for Relief, when they have been Op- 
-preſt:; to whom the King hath committed 
his Judicial Power; and albeit that it 
ſhould be Enacted, that a Delinquet ſhall 
be Fined at the will of the King, Non Dom, 
Rex in Camera ſua, nec aliter, niſi per Ju- 
ſticios ſmos, Finem Imponit, & hac eſt Vo- 
luntas Regis, viz. per Fuſticiores ſuos, G- 
Legem ſuam, unum eſt dicere, th. Inſt. 

: For in Life Liberty and Eſtate, every 
Man who hath: not forfeited: them, hath a 


Property and Right, which the Law * 
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him to Defend ; Lord Chief Juſtice Vaug- 
han in Buſhel's Caſe. _ 

A L L Judgments given againſt Magna 
Charta are, as is before ſet forth, made void 
by the Statute 25 Edward primi, and by the 
Statute called Articuli ſuper Chartas, made 
in the 28th Year of the ſame King, ſuch as 
offend againſt that Charter are to be Puni- 
ſhed, the Violation thereof tending to ſhake 
and undermine the Conſtitution ; And by 
5th Edw. 3. Chap. 9. None are to be at- 
tached or Fore-Judged contrary to the Great 


Charter or the Laws; And by another Statute 


of the 28th of the ſame King, Chap. 3. No 
Perſon is to be Condemn:d without his An- 
ſwer, or put out of his Lands or Tenements, 
nor taken, nor Impriſoned, nor Diſinherited, 
nor put to Death, but by due Courſe of Law; 
ſo careful were our Anceſtors of Liberty 
and Property in thoſe carly days, for which 
they thought theſe Statutes to be a ſuffi- 
cient Security, as they would be, if they 
were duly Obſerved; But when the Liber- 
of Mens Perſons, which above all Earthl 
hings is moſt Valuable to them, — 
Life cannot be Sweet without it, ſhall be 
taken from them, by New Aſſumed Powers, 
there 1s great reaſon to fear, how far they 
may be Extented, if not timely look'd into. 
AN D here J humbly crave leave to lay 
before this Honourable Houſe, an Order made 
by the Right Honourable the _ q 
| T 
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Lords, to Attach and Impriſon a Commonor 


after their Prorogation, and to keep him in 


ſafe Cuſtody till their farther Order, 
contrary to Magna Charta, the Petition of 
Right, and the known Laws of the Kingdom, 
and alſo the Proceedings thereon. 


Die Veneris 21 March, 1717. 
4 HE Houſe being informed that the 
** Gentleman-Uſher of the Black 
* Rod attending this Houſe, had uſed his 
* Endeavours to Attach the Body of JoHN 
*CaAky, purſuant to their Lordſhip's 
* Order of the 8:h Inſtant, for his Con- 
** tempt in not Paying the Coſts Ordered on 
* Hearing his Appeal, but that the ſaid 
* JoAnn CAR x could not be found; 
* and thereupon the ſaid Gentleman-Uſher 


being enquired of concerning this matter, 


* he acquainted the Houſe, that he had ſent 
** Meſlengers to Execute their Lordſhip's ſaid 
** Order, but that the ſaid Jo HN CAR 
* Abſconded to prevent his being taken; it is 
therefore Ordered by the Lords Spiritual 
and Temporal in Parliament Aſſembled, 
* that the ſaid Gentleman-Utſher his Deputy 
* or Deputies be and are hereby Impower'd 
* to Attach the Body of the ſaid Joan 
* (CAR x, at any Time between this and 
* the next Seſſions of Parliament, and keep 
* him in ſafe Cuſtody until farther Order of 
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this Houſe, and this ſhall be a ſufficient 
1 Wann on that behalf. | 


I. Cooper, Cler. Parliament 


To Sir William Oldes Gentleman 
Uſher of the Black Rod his De- 
puty or Deputies and every of 
them. 


THIS Ore was Executed by Mr. Wil- 
liam Symons, on the 12th of July following, 
and after many Delays. the Priſoner obtained 
a Habeas Corpus on the 6th day of Sep- 


tember, and on the 11th day of the fame f 


Month was carried before One of the Tudges, 
with this Return, that on the 12th = of 


July before, by Vertne of the ſaid Order, 


(which he ſet forth Verbatim) and of a De- 
putation-made thereon to him by Sir William 
Oldes, he had taken the Priſoner into his 
Cuſtody; and did ſtill detain him thereby, 
and the Priſoner hoped he ſhould have been 
admitted to Bail, according to the Statute 
31 Car, 2. the Crime for which he was com- 
mitted being' neither Treaſon nor Felony, 
nor within the Exceptions in that Statute, 
but it was refuſed him on this Reaſon, That 
the Judges had come to a Reſolution, not to 
meddle with any Thing which related to the 
Judicature of the Houſe of Lords, and that 
Contempts were not Crimes within the In- 
bention of the ſaid Statute ; Which Reſolu- 
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tion ſeems expreſly contrary to the ſeveral 
Declarations of the Lords, before recited 
from their Addreſs to the Queen, (as if 
a Court tho' Lawful, might not make 
an Illegal Order) and alfo contrary to the 
conſtant former Practice of the Courts in 
Weſtminiſter-Hall ; by which the Subject is 
totally excluded from Relief, if a Contempt 
be aſſigned as the Cauſe of his Iinpriſonment, 
without farther Enquiry into the Nature 
thereof, unleſs he apply himſelf to the Court 
that made the Order; and then to what 
purpoſe was the Act of Habeas Corpus 
made. 75 
BESIDES, it tends to the ſettling of 


an Abſolute Jurisdiction in the Houſe of 


Lords, over the Liberties and Properties of 
the People, and to the rendring the other 
Courts Arbitrary, if their Commitments for 
Contempts are not to be enquired into. 


The Arguments uſed by the Priſoner 
for his being Admitted to Bail were. 


THAT the Order being dated the 21/t'f Arg 
of March 1717, and the Parliament being 
Prorogned the ſame day to the 22 d. May 
following, it became Void by the Proroga- 
tions „ . ; 
Fo R which he offered the Cafe of 
Prichard in the King's-Bench, 17 Car. 2. 
Reported by Sir Raymond, which 
Was this. 3 2 

H 2 THE 


P _ 
Sci 1 0m _ — 4 Mn — 4 — mT — 
4 F — — = —_— 
* * — . — on * 22 _ - A — — 2 - 
; — T 
- py 


52 


7 


The Rights and 
THE Houſe of Lords in Parliament 


made an Order for the Apprehending of 


ad. Argu- 
mcn:, 


Prichard to commit him to Priſon ; before the 
Parliament was Prorogued ; the Sergeant at 
Arms, Five Days after the Prorogation, Ar- 
reſted Prichard and had him in Cuſtody, 
who brought his Habeas Corpus, and the 
Court of King's-Bench, with one Conſent 
diſcharged him, becauſe the Order was Void 
by the Prorogation. 

AGR E E E D by all the Judges in the 
King's-Bench, Mich. 5 Car. Iſt, in Mr. 
Strodes's Caſe, that the Parliament cannot 
ſend Proceſs to make an Offender appear at 


the next Parliament. NRuſb. 
AND it is to be Noted, That the Caſe of 


Prichard was long before the Habeas Corpus | 


Act 31 Car. ad. wherein, tho' there are ſe- 
veral Proviſoes for other Commitments, yet 
there is none for any to be made by the 
Houſe of Lords, whence 1t may be ſuppoſed, 
that either the Lords had no thoughts of Ex- 
erciſing ſuch an Authority, when that Act 
paſt, or that they Apprehended, a Clauſe 
offered to ſuch a purpoſe would be Refuſed. 
THAI the Time for Executing the ſaid 
Order, which was to be between that and 
the next Seſſions of Parliament, was Elapſed 
before the Priſoner was taken, the Parliament 
having met again the 22d. day of May, accor- 
ding to the Prorogation of the 21%, March, 
but the Priſoner was not Attached, till the 

I2th day of Fuly following, 6 
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THE Lord Chief Juſtice Coke treating 
of Parliaments in his 4th. Inſt. ſaith ; the 
Difference between a Prorogation and an 
Adjournment or Continuance of the Par- 
liament, is, that by the Prorogation in open 
Court there is a Seſſions, and then ſuch Bills 
as paſt in either Houſe, or in both Houſes, 
and had not the Royal aſſent to them, muſt 
at the next Aſſembly begin again ; for e- 
very ſeveral Seſſions of Parliament, is in 
Law a ſeveral Parliament; but if it be but 
Adjourned or Continued, then 1s there no 
Seſſions, and conſequently, all Things con- 
tinue in the ſame State they were in before 
the Adjournment. 

AN D in another Place he further ſatth ; 
the paſſing of any Bill or Bills by giving the 
Royal Aſſent thereto, or the giving any 
Judgment in Parliament doth not make a 
Seſſion; but the Seton doth continue, un- 
til that Seſſion be Prorogued or Diſſolved; 


and it was agreed by the judges in Flower- 


den's Caſe 1 H. 7. 20. that every Seſſions of 
Parliament was a new Parliament. 

AN b as this hath been the Opinion of 
all the great Men of the Law, and of the 
Courts in former times, ſo it hath been like- 
wiſe of the Parliament it ſelf, for on every 
Prorogation Priviledge went out, after a 


certain number of Days, and came in again, 


at a certain number before the next Meeting, 
appointed by the Prorogation; but now it is 


Ad judged no Seſſions, unleſs the Parliament 
H 3 Sit 
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Sit to do Buſineſs ; every Meeting of the 
Parliament 1s in Order to do Buſineſs, and 
they may act if they pleaſe, before they are 
further Prorogued ; if a Parliament doth not 
Sit on the Day to which it is Prorogued, 
it is Diſſolved of courſe, becauſe it is not 
further continued, and if it doth meet, and 
is further Prorogued, this is another Seſſions, 
and it cannot be done without ſome Buſi- 
neſs; they muſt be a Houſe, and therefore 
muſt be called over, and the Commiilion 
whereby they are further Prorogued muſt 
be read over and allowed, and an Entry 
made thereof, and the Commons muſt be 


ſent for to the Houſe of Lords, all which is 


doing Buſineſs, tho* not ſo much, as when 
the = gives notice by Proclamation, that 
—_ ſhall Proceed on the Publick Affairs. 
HE Words in the Order are the next Seſ- 

ſions and not the next Seſſions, when the Par- 
liament ſhall Sit and do Buſineſs, for that 
had been a wonderful Uncertainty, and it 
is likewiſe Returnable the next Seſſions of 
Parliament therefore Determined, when the 
Parliament met whether they did Buſineſs 
or no; If a Writ taken out of the Courts 
of Weſtminſter be made Returnable the 
next Term, it carinot be Executed after the 
Day of it's Return, tho' the Judges only 
meet and Adjourn ; in Caſes of the Subjects 
Liberty, Talis interpretatio fienda eft in Am- 
bipuis ut Evitetur Inconveniens & Abſur- 
dum; when niceDi(tinQions are admitted to 
Deprive 
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Deprive the Subjects of their Liberty, (which 
is grounded on Magna Charta) why may 
not Magna Charta it ſelf at laſt be made it 
Void, by the ſame Methods; Bailment in 1 
the Law is called a Living Priſon, the Pri- | 
ſoner is not thereby Diſcharged, but may 
be kept by his Bail for their Indemnity, and 
the Courts of Juſtice doth deliver him unto 
them for that purpoſe, only he 1s freed from 
a cloſe Confinement, till the matter of 
his Commitment can be Regularly enquired 
into, and the Courts have ſufficient Secu- 
rity for his Appearance, 

That Contempts are Crimes in Law, zd. Argu- 
and ſuch as are within the Intention“. 
of the Statute 31 Car, 2. for 


T H of the Peers are not to be Arreſted 
on Ordinary Proceſs between Party and 
Party, as it was Reſolved in the Counteſs 
of Rutland's Caſe, in Coke lib. 6. page 32. 
yet for a Contempt, and upon Proceſs for a 

ontempt, which is always for the King, a 
Peer may be Impriſoned, as it was Reſolved 
by all he Lords, and all the Judges, in 
the Star-Chamber, in the Earl of Lincoln's 
Caſe, Judge Croke in the Exchequer Cham- 
ber in Mr. Hamden's Caſe. 

THIs alſo appears from the conſtant 
Methods of Proceedings by the Courts in 
Weſtminſter- Hall, on Commitments for Con- 
A Jͤ . | tempts, 
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tempts, which hath been after this man- 
ner. 

I the Return was Uncertain, or that 
no particular of the Contempt was Expreſt 
therein, whereby the Court could Judge 
whether it were a Legal Cauſe for Commit- 
ment or not, the Priſoners were Set at Li- 
berty ; whereof there are Two Caſes Report- 
ed by the Lord Chief Juſtice Vaughan. 

ONE Aſiwick was brought up by Ha- 
beas Corpus to the King's-Bench, and was 
Returned to be Committed per Mandatum 
Nocholai Bacon Militis Dom. Cuftodis Mag- 
ni Sigill: Anglie, Virtmte cujuſdem Con- 
temptus in curia Cancellaria facti, and was 
preſently Bailed. 

ONE Apſly, Prifoner in the Fleet, upon 


a Habeas Corpus, was returned to be Com- 


mitted per conſiderationem Curie Cancel pro 


_ contemptu Curie eidem illato, and upon 


this return was ſet at Liberty. 

AN P the reaſon for Diſcharging theſe 
Priſoners upon theſe returns, was the Ge- 
nerality of them, being for Contempts to the 
Court, but no particular of the Contempts 


expreſt, whereby the MAing*s-Bench could 


Judge, whether it were a Cauſe of Commit- 
ment or not. 

B I if the particulars of the Contempt 
were exprelt in the Return, and they did not 
appear to be ſuſficient to keep the Subject un- 
der Confinement, then he was admitted to be 
Bailed, but bound over to appear and A 
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the Charge; whereof there are Two Caſes 
in Mr. Ruſhworth's Collections. 

Mk. Chambers Anno 1628. having been 
Committed by the King's Privy Council, for 
a Contempt by Inſolent Behaviour, and 
Words ſpoken at the Council Table, and fo 
Returned on a Habeas Corpus by the Mar- 
ſhall of the King's-Bench, was Admitted to 
Bail; becauſe it appeared by the Return, 
that he was not committed for Treaſon or 
Felony, nor did 1t appear whar the Words 
were, whereto he might give Anſwer ; But 
he was Ordered to appear there in Craſtino 
Animarum, becauſe for Contemptuous Words, 
an Indictment or Information might be drawn 
in that Court againſt him. 

THE Lords of the Council were diſſatiſ- 
fied at his Enlargement, and told the Judges, 
that it was without due Regard had to that 
Board; whoſe Anſwer was, That what they 
had done, was according to Law and Juſtice, 
and the Conſciences of the Judges. 

5th. Car. pr. Mr. Strode being brought 
by Habeas Corpus to the King's Bench, 
was returned by the Marſhall to be com- 
mitted by a Warrant under the Hands of 
Twelve Lords of the Privy Council, where- 
by he was commanded to keep him cloſe 
Priſoner till further Order, either from the 
King or that Board; and alſo that he was de- 
tained in Priſon, by a Warrant under his 
Majeſty's own Hand, for notable Contempts 
gainſt Himſelf and His Government, and for 

1 ſtirring 
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ſtirring up Sedition againſt Him; But the 
Judges acquainting the King, that the Offences 
being not Capital, he ought to be Bailed, 
His Majeſty conſented thereto, and ſaid, He 
would proceed againſt him at the Common- 
Law in that Bench, | 

Mich. 3d Car. — Sir Nicholas Hide, 
then Lord Chief Juſtice of the King's Bench, 


declared it as the Opinion of that Court, in 


the Caſe of Sir Thomas Darnell, that whi- 
ther the Commitment be by the Order of the 
King, or others, this Court is the Place 
where the K ing doth fit in Perſon to do Right, 
if Injury be done, and we have Fower to 
Examine it; and if it appears, that any 


Man hath wrong done him by his, Impri- 


ſonment, we have Power to Deliver or Diſ- 
charge him. Ruſh, | of 

AN p the Lord Chief Juſtice Vaughan 
in Buſbell's Cafe Regno Car, 2d. delivered 
the Opinon of the Court of Commorr Pleas 
vi z. | | 55 
Tr any Man thinks that a Perſon concer- 
ned in Intereſt, by the Judgment, Action 


of Authority, exerciſed over him, in his 


Perſon or Fortune, by a Judge, muſt ſubmit 
in all, or any of theſe, to the Imployed 
Diſcretion and Unerringneſs of his Judge, 
without feeking ſuch Redreſs as the Law 
allows him, It is a Perſwaſion againſt Rea- 
ſon, the received Lawand Uſage, both of this 
Kingdom, and almoſt all others. ___ 
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I'F a Court Superiour or Inferiour, hath 
given a Falſe or Erroneous Judgment, 1s any 
thing, more Frequent, then to Reverſe ſuch 
Judgment, by Writs of Falſe Judgment, of 
Error, or Appeals, according to the Courſe 
of the Kingdom. 

Ip it ſhall appear to the Court, that he was 


Impriſoned againſt the Law of the Land, they 


ought by Force of Magna Charts to deliver 
him; if it be doubtful, and under Conſi- 
deration, he may be Bailed. Vaughans Re- 
— | 0.” "=", 
THE Contempt aſſigned in the Return 
made on the Habeas Corpus brought by the 
Priſoner, 1s, The not paying Coſts order'd on 
hearing his Appeal; To which (beſides the 


Uncertainty of the Return, it not appearing 


thereby, what the Colts are that he is to Pay, 


or to whom they are to be Paid, or on what 


Appeal,) the Priſoner Objected, That the 
Houſe of Lords was no Court that had Pow- 


er to Impriſon the Subject, and if they had, 


et they could not do it for not Paying Coſts, 
hank no Power to Aſſeſs them; and that 
in both theſe Cafes, the Courts in Weſtmin- 
ſter-Hall, had made void Warrants of Com- 
mitments ; whereof there are ſeveral Caſes 
Reported by the Lord Chief Juſtice Coke in 
his 4th Inſt. 
liam Thickneſs had a Habeas Corpus 
to the Sheriff's of London, with Cauſe of his 
Impriſonment, who brought him up to the 
t the 
I 2 High 
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High Commiſſioners had Committed him for 
Cauſcs Eccleſiaſtical, being Convicted before 
them for Adultery, and other Contempts and 
Enormities appertaining to the Eccleſiaſtical 
Conuſance; And the Caſe being debated in 
open Court, he was Diſcharged of bis Im- 
priſonment, for that by the Statutes of Elig. 
they had not Power to Impriſon him. 

Mich. 40 and 41 Eliz, An Attachment 
was awarded againſt Flood out of the Court 
of Requeſts, under the Privy Seal, for de- 
fault of an Anſwer, directed to 
Stepney Sheriff of Carnarvan; by Force of 
which the Sheriff Attached him, and would 
not let him go, till he had enter'd into an 
Obligation to him, to appear before her Ma- 
jeſty's Council in the Court of Requeſts; | - 
whereon the Sheriff, for want of Appea- | | 
rance, brought an Action, and it was adjudg- | - 
ed, That it was no Court that had Power of! 
Judicature, and that the Arreſt of Flood | } 
was falſe Impriſonment, ſo as he might a- [f 
void the Bond by Dureſſe, without aid of 10 
the Statute 23 El:z. cap. 10. 
Richard Butler Conſtable of Aldrington f 
Reg. Elix. having received a Warrant from | Þ 
the High Commiſſioners, for Attatching and | © 
Arreſting the Body of Fohn Simſon of | tl 
Aldrington, and bring him before them, in | P 
a Caſe of Adultery, the Conſtable with one || tt 
For would have Arreſted him; Simſon C 
Reſiſted, and in the Defence flew Pobnſon, ct 
that came in Aid to the Conſtable, for! 
I 5 Wo. which 
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which he was Committed on the Coroners 
Inqueſt, and Indicted for wilful Murther; 
the Queſt ion before the Juſtices of the Aſ- 
ſizes was, what his offence was? wherein 
the Doubt Reſted in this, whether the 
Conſtable might lawfully Attach and Arreſt 
the ſaid Simſon; for if he had lawful Au- 
thority to Arreſt him, then the offence was 
wilful Murther, in killing one that came in 
aid of a Miniſter of Juſtice; But if the 
Conſtable had no lawful Authority to Arreſt 
his Body, by the High Commiſſioners War- 
raxt, then it was but ſe Defendendo ;, and 
the Juſtices of the Aſhzes, thought not fit to 
Proceed againſt him at that Aſſize, but de- 
ferr'd it to the next; and upon Conference, 
it was Reſolved, That the Commiſſioners 
having no Power to make any Warrant to 
Arreſt the Body of the ſaid Simpſon in that 
Caſe, he had, in killing the ſaid Fohbn- 
fon, committed no Murther, and the Jury 
found him not Guilty, by Direction of the 
» 8 8 

ECG ERTO N Lord Chancellor Impo- 
ſed a Fine on Sir 7ohn Themilthop, for not 
performing his Decree in Chancery, con- 
cerning Lands of Inheritance, and Eſtreated 
the ſame into the Exchequer, and upon 


Proceſs the Party appeared, and Pleaded, 


that the Fine was Impoſed by the Lord 
Chancellor for not Performance of his De- 
cree, and that he had no Power to Aſſeſs 
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cannot take, nor Prejudice the Inheritance 


2d. Edw. 3. It is Reſolved, that a Writ to 
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the ſame; and it was Adjudged for him, 
and he was Diſcharged thereof, 

AFTERWA K Ds, the Lord Chan- 
celtor Decreed againſt V. alley certain Lands, 
and for not Performance of the Decree, Im- 
poſed a Fine upon him, and. upon Proceſs 
out of the Court of Chancery, extended his 
Lands; whereupon Walle» ' brought his 
Aſſize in the Common Pleas, where the 


Opinion of the whole Court was in Omnibus 


with the Exchequer, ut ſupra. 
TRE Three Firſt of theſe Caſes have re- 
lation to Warrants of Impriſonments, and 


the Two laſt to Aſleſments, where the 


Courts had not Power; for a Power to diſ- 
ſe of the Liberties and Eſtates of a Free- 
le, cannot be Suppoſed to be Lodged 
any where elſe, ſave in the whole 3 
ture; the Common Law hath fo Admea- 
ſured the Prerogative of the King, as he 


of any 's 94. Inſt. 

T 1 E Lords have no Lawful Power to 

iſon the Body of a Commoner. 

Y Magna Charta it is Provided Chap. 
29. Falls Capiatur vel Impriſonatur 
"Rc. mf N Parium ſuorum, vel 
per erræ; which Charter hath been 
Explained by ſeveral Statutes ſince made, 
vic. that none ſhould be Attached, contr 
to the form thereof; and by the Book Gl 


Inpriſon one upon Suggeſtion, before 1 
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be Indicted, and without the Proceſs of 


Law, was illegal; and in the Statute enti- 


tuled Confirmationes Chartarum de Liberta- 


tibus Angliæ 25. Edw. pri. is this Memo- 


rable Clauſe, That our Juſtices, Sheriffs and 


Mayors, and other Miniſters which under 
us * the Laws of the Land to Guide 
them, ſhall allow the ſaid Charters (viz. 


Magna Charta and Charta de Forveſta) in 
all their Points, which in any Plea ſhall 


come before them in Judgment. 


IN the ſame King's Reign the Commons 


complained, that their Charter and other 
Statutes were broken, and deſired that they 
might not be Infringed, by making any 
Arreſt by Special Command or otherwiſe ; 
Anſwer was, that the {aid great Charter, and 
other Statutes, ſhould be put in Execution, 
according to the Petition, without Diſtur- 
bance of Arreſts by Special Command, and 
the King granteth the Commons dehire in 
the ſame Words as they were expreſt in 
their Petition ; but afterwards Complaining 
again, that notwithſtanding this Anſwer, 
they were Impriſoned by Special Command, 
without Indictment nor other Legal Courfe 
of Law, the King's Anſwer was, that if 


any man be greived, let him Complain, 


and Right ſhall be done him; Serjeant 
Bramfhed 5. Car. pri. in his Argument in 
Banco.. Regis, Sir. Thomas Darnell's Caſe.” 
Raſh. | 
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* THE Lords ſoon after the Paſſing of 
Magna Charta, in the Reign of H. 3. Aſ- 
ſumed a Power to Impriſon the Commons, 
by their own Authority; but it was declared 
unlawful, by a Statute made in the 20th. 
Year of his Reign, Chap. 11. and there has 
been no Statute made fince, that gives them 
any Power over the Subjects Liberty, only 


that of the 1. H. 7. Chap. 4. whereby the Bi- 


ſhops have power given them to Commit 
Prieſts to Priſon, that are Convicted of In- 
continency. 

THis is the Firſt Order, that has been 
made by the Houſe of Lords; for Impri- 
ſoning any Man after the Prorogation, 
and where there was never any Preſi- 
dent before, by the Rule of Mr. Littleton, 
Fol. 23. the Law is not conceived to bear 
it; and Sir Edward Coke in his Comment 
on him, Fol. 81 ſaith, that where there 1s no 
Example, 1t is a great Intendment, that the 
Law will not bear it; Judge Crook in the 
Exchequer Chamber, Hamden's Caſe. 


THe Powers of Commitment by either 


Houſe during the Seſſions of Parliament, is 
grounded upon Priviledge. 

Privilegium eſt Privata Lex, & Privat 
Legem, and ought to be by grand Preſcrip- 
tion in Parliament, No new Powers in Abro- 
gation of the Common Law, of England, 
can be given, but by Act of Parliament. 
24, Inſt, 


THAT 
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TAI neither Houſe can Enlarge their 
Priviledges is ſtrenouſly Afſerted by the 
Lords, in their before mentioned Addreſs; 

RESOLVE D that neither Houfe of Page 7. 
Parliament have Power by any Vote, or 
Declaration, to Create to themſelves new 


Priviledges, not Warranted by the known 


Law and Cuſtom of Parliament. 

Su CH a Jjurisdiction was never Claim- page + 3. 
ed by the Houſe of Commons, till upon this 
Occaſion; and if this novelty of a juriſ- 
dition, be founded only on their new Au- 
thority of Declaring, they will Stand and 
Fall together. 

WHE N the Law is no longer the Mea- 
ore Will and Pleaſure will be the only 

ule, 

THE Certainty of our Laws is that 
which makes the chicf Felicity of Engliſh 
Men; but if the Houſe of Commons can 
alter the Laws by Declarations, or (which 
is the ſame things) can deprive Men of their 
Liberty, if they go about to take the Bene- 
fit of them, we ſhall have no longer Reaſon 
to boaſt of that part of our Conſtitution. __ 

A Breach of the Priviledge of Parliament Page 4: 
is certainly a great Offence ; and of all others 
the Houſe of Lords ought to be the laſt, 
who ſhould go about to Leſſen or Excuſe it, 
as having a like Intereſt with the Com- 
mons in the Preſervation of the Priviledge 
of Parhament. 
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BE U however it might ſeem the Intereſt 
of the Lords to be filent, whilſt the Houſe 
of Commons are Setting on Foot new Pre- 
tences of Priviledges, becauſe they may ſhare 
in the Advantage ; yet we think it our Duty 
and our Intereſt, to do all we can to pre- 
ſerve the Conſtitution entire, and not to fit 
Quiet, when we ſee Innovations Attempted, 
which tend to the Diminution of the 
Rights of the Crown, and to the Prejudice 
of the Subject; becauſe the beſt and ſureſt 
way to Preſerve the Rightful Priviledges 
of Parliament, 1s to abide by thoſe that are 
Certain and Known; and it is not in the 
Power of either, or both Houſes of Parlia- 
ment, to Create new Priviledges to themſelves. 

THE Matters in Diſpute are of the 
Higheſt Conſequence; your Majeſty's Prero- 
gative, the Reverence due to the Laws, and 
the Liberties and Properties of all the Peo- 
ple of England, are concerned, and at Stake, 
if theſe Encroachments prevail. 

Tu us far the Lords in that Addreſs, 

B u T no Preſident, be in ever ſo An- 
tient, can be brought againſt Magna Char- 
ta; nor can the Liberties and Properties of 
the Subje& be invaded, under any Pretence 
whatſoever; by the Statute 25 Edto. pri. 
chap. 5. it is declared, that Aids and Tasks 
given by the People to the King before time 
of their Good Will, tho' found in the Rolls, 
ſhould not be drawn into a Cuſtom or Pre- 
ſidont. 
Now 
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No w if any Man by Colour of any 
Authority, where he hath not any in that 
Particular Caſe, Arreſt or Impriſon any 
Man, or cauſe him to be Arreſted or Impri- 
ſoned, this 1s againſt Magna Charta, and 
it is moſt hateful, when it is done by Coun- 
tenance of Juſtice. 2d. Inſt. 

Ay D as the Lords have no Power to 
Impriſon, ſo neither have they Power to 
Charge the Subject with Coſts. 
| No Coſts can be awarded by any Court 
but by Authority of Parliament, and there is 
no Statute that Impowers the Houſe of Lords 
to give Coſts, on any Occaſion, 

By the Statute of Malbridge 52 H. 3. 


. chap. 6. Coſts are orderd to be given to the 


Defendants; and this is the Firſt Statute, 
as Sir Edward Coke obſerves, that gave 
Coſts. 
| By the Statute of Glorceſter, 6 Edw. pri. 
chap. 1, Damages and Coſts are Awarded 
in ſeveral Aſſizes to the Plantiffs, where 
before that time they were not Awarded nor 
Recovered, | 

By the Statute at Weſtminſter 17. R. 2, 
chap. 6. it is Enacted, that where People 
were compelled to come before the King's 
Council, or in Chancery, by Writs grounded 
upon untrue Suggeſtions, Damages may be 


Awarded, at the Diſcretion of the Chan- 


cellor, 
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By the Statute at Weſtminſter 2. H. 4. 
Chap. 11. which provides a Remedy for 


him that is wrongfully purſued in the Court 
of Admiralty, 1t is directed, that he ſhall 


have his Action at Law againſt him that hath 


{9 purſued him. 
"By the Statute 11. H. 6. Chap. 4. The 
Plaintiffs in Attaint ſhall recover their Coſts 
and D:meges againſt the Jurors, Tenants and 
Defendants. 1 

B y the Statute 15. H. 6. Chap. 4. None 
ſhall have a Subpena, until he find Surety 
to ſatisfy the Defendant his Damages, if he 
docs not Verify his Bill, 

| By the Statute 3. H. 7. Chap. 10. Colts arc 
given to the Plantiffs, where a Writ of Er- 
ror is ſued out to Annul or Reverſe a Judg- 
ment, 1f the Judgment be confirmed. 

By the Statute 23 H. 8. Chap. 15. A 
Plaintiff Non-ſuited ſhall yield Damages 
Diſcretion of the Juſtices. 
B v theStatute 24 H. 8. Chap. d. Defendant 
{ball not recover Coſts againſt a Plantiff in any 
Action brought for the Uſe of the King, tho' 
Norn-ſuited, or a Verdict paſs againſt him, 

B v another Statute of the ſame Year, Chap. 
12, Appeals are in the Spiritual Courts 
allowed, but no Coſts given againſt the Ap- 
pellants. | 

By theStatute 2 Ede. 6. Chap. 13. for 
the Payment of Tithes, Coſts are Ordered in 
Ecckfiaſtical Courts. =—_ 
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By the Statute 27 Elig. Chap. 8. Ap- 
peals from Erroneous Judgments in the Ex- 
chequer Chamber to the High Court of Par- 
liament are Awarded, but no Coſts are gi- 
Ven. 
| By the Statute 29 Elis. Chap. 4. The 
Sheriffs Fees upon an Execution are directed. 

B y the Statute 43 Eliz. Chap. 4. Coſts 
are given on Appeals from the Commiſſioners 


about Hoſpitals, Gc. 


B y the Statute of the ſame Year, Chap. 
6. for avoiding Frivilous Vexatious Suits, and 
more eaſy reverſing Outlawries in the Courts 
at Weſtminſter, It is Ordered, That no Coſts 
{hall be awarded in any Action brought for 
2 Sum not exceeding Forty Shillings. 

B y the Statute 3 Fac. pr. Chap. 8. to avoid 
unneceſſary Delays in Executing ; Whoever 
brings a Writ of Error, ſhall be bound to 
the Perſon againſt whom it is brought, in the 
ſame Court wherein Judgment is given, in a 
Recognizance, to ſatisfy the Debt, Damage 
and Colts, if it goes againſt him. 

B y the Statute 4 Fac. pr. Chap. 3. Coſts 
are given to the Defendants, in ſeveral Sorts 
of Actions therein mentioned, which had 
been omitted in the Act 23 H. 8. Chap. 15. 

B y the Statute 21 Fac. pr. Chap. 16. for 
Limitation of Actions, and for avoiding of 
Law Suits, the Plaintiffs, in Actions of Slan- 
der, ſhall recover no greater Coſts then Da- 
magcs. 
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By the Statute 13 Car. 2. chap. 2 Seft. 


2. Coſts are given to the Defendants on Non- 


ſuits, for want of Declarations in due Time. 

B y the Statute 31 Car. 2. chap. 2. for the 
better ſecurity of the Liberty of the Subject, 
Oc. Treble Coits are given to the Plantiffs, 
to be Taxed by the Officers. 

B y the Statute 3d and 4th V. and M. cp. 
3. The Juſtices of the Peace are Impowered 
to give Coſts on Complaints made before 
them relating to ſmall Tithes, either againſt 
the Complainants or Defendants, as they ſee 
fit, but are therein limited to the Quantum. 
Bx the Statute 4th and 5th, V. and M. 
chap. 18. to prevent Malicious Informations 
in the Court of King's-Bench, and for the 
more eaſy Reverſal of Outlawaries in the 
ſame Court, Ihe Court is Impowered to 
Award Coſts to the Defendant, to be reco- 
vered by Law. | 

B y the Statute 5th and 6th V. and N. 
chap. 12. to take away the Proceſs for a Ca- 
piatur Fine, in the ſeveral. Courts at We/tmin- 
ſter, Coſts are given to the Plaintiffs, to be 


Taxed by the Officers. 


I have taken the more Pains in this Col- 
lection of Statutes, to ſhew, how careful the 
Parliament hath been in all Ages ſince the 
paſſing of Magna Charta, not to leave 
an Arbitrary Power in any Courts of Judi- 
cature, of laying unlimited Fines upon the 
Subject, under the Name of Coſts, but have 
directed the ſeveral Caſes wherein they 9 

e 


Liberties. 
be given, and the Methods of Recovering 
them; And it hath been the conſtant Practice 
to Tax them in the Preſence of him that is 
to Pay them, or ſome one for him, that ſo 
the Subject may have an Opportunity of 
making a reaſonable Defence; And it is very 
ſtrange, that no Proviſion ſhould be made for 


the Houſe of Lords, if they had been thought 


a Court of Judicature, wherein the Peoples 
Rights and Properties were to be determined ; 
and if the Lords have no Power to awardCoſts, 
then every Order wherein they have given 
them, 1s declared Void by the Statute 25th 
Edu. pr. chap. 2. as being contrary to Mag- 

na Charta. | 
THE Court of Chancery, on Rehearing 
of Cauſes, and Filing Exceptions, botli 
which are in the Nature of Appeals, order a 
moderate Sum of Money to be depoſited, 
before either of them is admitted, which is 
done with the conſent of the Petitioners, to 
defray the Coſts of the Defendants, if the 
Rehearing, or Exceptions, are Adjudged 
againſt them; For the Power to Award Coſts, 
by the Statute 17 R. 2. extending only 
to ſome Caſes, and theſe Particulars being 
Matters of Favour from the Court, are 
granted on thoſe Terms, which the Peti- 
tloners may accept or decline, at their own 
Choice; But if the Lord Chancellor ſhould 
put any Mulct on the Subject, where he is 
not Impowered by Law, be it under any 
Name whatſoever, ſuch an Order hath been 
ad judged 
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adjudged Illegal, as in the Two Caſes before 
mentioned of Themilthop and Waller. 

By Magna Charta chap. 14. Liber Homo 
non Amerciatur pro parvo Delifto, niſi Se- 
eundum Modum illius Delicti & pro Mag- 
no Delifo, Secundum Magnitudinem De- 
licti; Salvo fibi Contenimento ſuo; and it 
appeareth by Glanville, that this Act was 
made in Affirmance of the Common Law; 
and by the Statute of Edw. pri. chap. 6. 
Amercements ought to be Reaſonable ; fo 
far hath the Law always been, from leaving 
the Subjects liable to Diſcretionary Mulcts, 
even where the Courts had Power to Amerce 
a; | | | 
THE King himſelf cannot Impoſe a Fine 
upon any Man, but it muſt be done Judi- F 
cially by the Judges; which was Reſolved | , 
125 all the Judges of England 3d. R. 2. 4 

ol. 11; 

ALI the Lords and Sages met toge- : 
ther after Parliament, and it was agreed by L 
the Lords, that they could not charge with- I: 
V | 
4:h. Argu- THAT the Order whereby the Prifoner . 
ment. Was Attatched is contrary to the Rules of p. 
the Law, the Commitment being till farther J fo 
order of the Houſe, which is Uncertain, I tie 
and may be an Impriſonment during Life, | pr. 
the Sitting of tlie Houſe depending on the | An 
Pleaſure of the King, and the making of an / 
Order for his Releaſe, wholly on their | + 
own. . 
A 


Liberties. 
A Lawful Warrant of Commitment muſt 
have theſe Properties. 

H & that Commits muſt have Lawful 
Power, 

THe Cauſe muſt be contained in the 
Warrant. 

THE Warrant containing a Legal Cauſe 
muſt have a Lawful Conclufion, viz.And him 
ſafely to keep until he be delivered by Law, 
and not until the Party Committing doth 


farther Order. 2d. Inſt. 
Fo R Falſe Impriſonment doth not ex- 


tend only to that which is Unjuſt, but to the 
detaining the Priſoner longer then he ought, 


tho' he was at the firſt Lawfully Impriſoned. 


24. Inſt. 

THE Priſoner on this Order hath no 
way to be Releaſed, but by Habeas Corpus, 
there being no Act of his own that can do it, 
and the Statute 31 Car. 2. was made for 
Relief from Unreaſonable Impriſonment; 
but he is deprived of the Benefit of that 
Law, by the aforeſaid Reſolution of the 
Judges, 

S U C H a Power is not to be entruſted 
any where, and it is dangerous to entail it to 
Poſterity ; the King never had it, and there- 
fore cannot grant it ; At the paſſing the Peti- 
tion of Right, a Salvo was offered for the 
Prerogative, but was not accepted, it being a 
known Maxim in the Law, Quando Lex 


aliquid concedit, concedere vidẽtur & id, 
L __ 
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ſine quo, Res ipſa non eſſe poteſt; If the Sub- 
jets Liberty is to be preſerved, there muſt 
be no Room left for Impriſonment at Pleaſure. 
LIiBERT Y 1s a Thing fo favoured by 
the Law, that it will not Suffer the continu- 
ance of a Man in Priſon, for any longer 
Time then of neceſſity it muſt, and therefore 
will not Suffer the Party, Sheriff or Judges, 
to continue him by their Power or Pleaſure; 
And tho? the Law alloweth, there may be a 
Term between the Teſt of an Original Writ, 
and the Return of the ſame, where there is 
only a Summons, and not Impriſonment of 
the Body, yet it will not allow, that there 
ſhould be a Term, between the Teſt of a 
Writ of Capias, and the Return of the ſame, 
where the Body of a Man is to be Impriſo- | 
ned; Mr. Calthrop in Sir Thomas Darnell's | 
Caſe, Ruſh. | 
B y the Statute 3 Edw, pri. Chap. 19. A 
Sheriff having received the King's Debt, is to 
diſcharge the Debtor ; But on this Order, 
the Priſoner is in a worſe condition, then if | © 
he had been Committed for Felony or Trea- | 
fon, for tho' in ſuch Caſes he cannot be ad- 
mitted to Bail, yet there is a ſhort day ap- 
inted for his Trial, whereon he may be | | 
Diſcharged, by due courſe of Law, if wrong- | 1 
fully Detained. K 
T H E Orders for commitment Practiced | 1 
in the Reign of King Charles the Firſt, per | R 
Mandatum Dom, Regis, were then thought | t 
fo Arbitrary and Intollerable, that they were 
perticulary 
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perticulary Condemned by the Petition of 
Right ; yet the Subject was then left in ſome 
Capacity of Relief, by making Application 
to the King; But on this Order, the Priſo- 
ner hath not the Advantage of ſuch a Reme- 
dy, tho' Precarious, the Houſe that made 
it, having no Being, before it was Executed; 
And to what a Miſerable Condition mult the 
Subjects of England be reduced, if they can- 
not be admitted to have the Benefit of the 


Habeas Corpus A&, on ſuch Commitments. 
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THAT the Gentleman Uſher of the 5:4. Argu- 


Black Rod is no lawful Priſon, but an Offi- went. 


cer that attends the Houſe of Lords, during 
the Sitting of the Parliament, as the Sergeant 
at Arms doth on the Houſe of Commons, but 
no Commitment to either, ever laſted longer 
then the Seſſions. 

By the Statute 5th H. 4. Chap. 10. 
Juſtices of the Peace are to Impriſon no 
where but in the Common Goals ; Nor can 
any New Priſon be Erected but by Act of 
Parliament. | 

Ir the Jaylor keeps his Priſoner more 
ſtraitly then he ought of Right, whereof he 
Dyeth, this is Felony in him by the Common 
Law; which is the Cauſe, that if he Dye in 
Priſon, the Coroner ought to fit on him. 3d. 
Inſt. But the Gentleman Uſher of the Black 
Rod, being no lawful Priſon, is not liable 
to that Penalty. TH 
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AL L the Judges complained to Queen 


Elizabeth, that ſundry Perſons had been 


Committed to Priſons in ſeveral Places, and 
not to Common and Ordinary Priſons, or 


 Lawful Officer or Sheriff ; ſo that on 


Complaint made for their Liberty, the 


Queen's Courts could not tell to whom to 


direct her Majeſty's Writ, whereby Juſtice 
could not be done; Lord Chief Juſtice San- 
der ſons Reports under his own Hand. | 

HES E were the Arguments offered by 
the Priſoner for his being admitted to Bail, 
which he then thought it hisRight to have had 
Argued in Weſtminſter-Hall, before he ſhould 
have been ſent back to an Unlimited Con- 
finement, but it was denied him; and being 
afterwards like wiſe refuſed by another Judge, 
for the ſame Reaſons as before, he made no 
farther Attempt, being aſſured he ſhould 
find all the Judges then in Town of the 
ſame Opinion. 

THe Laws of England are not derived 
from any Foreign Laws, either Cannon, 
Civil or other, but a ſpecial Law appointed 
to this Kingdom, and moſt Accommadate 
and apt for the good Government thereof, 
under which it hath wonderfully Flouriſh- 
ed, when they have been rightly put in Ex- 
ecution, and theſe have always favoured 
the Liberty of the Subject, 3d. Inſt, 

IN Antient Times the Common Law, 
favouring the Liberty and Freedom of a 
Man from Impriſonment, gave the mu 
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Odio & Atia, or Breve de Bono & Malo, 
grounded on Magna Charta, to one that was 
Impriſoned, tho? it were for the moſt Odj- 


ous Cauſe, the Death of a Man, for which 


he could not be Bailed without the 
King's Writ ; yet that he ſhould not be De- 
tained until the Juſtices in Eyre came to 
Fry him, it gave him this Writ of Inqui- 
ſition directed to the Sheriff, for his 
Relief from a long Impriſonment; and it 
was Reſolved in the Caſe of the Abbot of 
St, Albans by the whole Court, that 
where the King had granted him to have 
a Goal, and a Goal Delivery, and divers 
Perſons had been Committed thereto for 
Felony, which he, not being willing to be 
at the Coſt to make Deliverance, had De- 
tained in Priſon long time, that the Abbot 
had for that Cauſe forfeited his Franchiſe, 
and that the ſame might be Seized into the 
King's Hands; for the Commitment of a 
Man to Priſon, is only to this End, that 
he may be forth coming, to be Duly Tried, 
according to the Law and Cuſtom of the 
Realm, 2d. Inſt. 
NOR was the Body of a Man liable by 
the Common Law to be Arreſted or Impri- 
ſoned, for any other Cauſe, but for Force, or 
Things done againſt. the Peace, which it ſo 
abhord, that it Subjected the Bodies of ſuch 
as committed it to Impriſonment, account- 
ing them her Capital Enemies; but by the 
Statute of Malbridge 52 H. 3. chap. 23: 
5 3h = 3 who 
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who was the Eight King from the Conqueſt, 
becauſe Bayliffs would not render Accounts 
to their Lords, it was Enacted, that their 
Bodies ſhould be Attatched; and after, by 
the Statute 13th Ed. 3. chap. 17. who was 
the Eleventh King after the Conqueſt, be- 
cauſe Men made no Conſcience to Pay their 
Debts, it was Enacted, that their Bodies ſhould 
be Attatched : but before thoſe Statutes, no 
Mans Body was Subject to be taken or Im- 
prifoned, otherwiſe then as aforeſaid ; Mr. 
Creſwell in the Houſe of Commons, Anno. 
Quarto. Car, 1. 

By the Statute 1 R. 3. chap. 3. Perſons 
Imprifoned for ſuſpition of Felony may be 
Bailed. 

From all which it doth Evidently ap- 
pear, how much both the Common and Sta- 
tute Laws have Favoured the Subjects Liber- 
ty, and Protected their Bodies from Impri- 
ſonment. 

NE w Mulcts, New Warrants of Com- 
mitment, New Priſons, are all New Impoſi- 
tions on the Law, and may in Time become 
as Intollerable as the Court of Star-Chamber, 
or High Commiſſions ever were. 

THEKE is no Law, whereby the 
Lords have Authority in either, and then 
the Exerciſe of ſuch a Power is Ill egal, and 
no Body knows where it may End; Dane 
Gelt was at it's Firſt Impoſition One Thou. 
ſand Pounds per Annum, but afterwards En- 

creaſed 


Liberties. 
creaſed Gradually, till it grew to Forty 
Eight Thouſand Pounds per Annum. 

WHE N Liberty and Property are once 
loſt, they are Difficult to be Reſtored ; Ar- 
bitrary Power knows no Bounds, which is 
uſually firſt begun on Single Perſons, whoſe 
Weight 1s not ſufficient to bear up againſt 
it; the Benefit of Laws is conveyed to the 
Subjects by their due Execution, and it is 
not doubted, but that when the Juſt Rights 
of the People are Infringed, this Honourable 
Houſe will make uſe of their Authority, to 
continue them down to Poſterity, in as 
Full and Ample a manner, as they have 
been declared, by Magna Charta, the Petiti- 
on of Right, and the late Statute of the 
1 V. & M. and that no Encroachments 
made upon them, ſhall be drawn into Prece- 
dents. 
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